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                  31 March 2014 
 
Ms. Jolie Harrison, Supervisor 
Incidental Take Program 
Permits and Conservation Division 
Office of Protected Resources 
National Marine Fisheries Service 
1315 East-West Highway 
Silver Spring, MD 20910-3225 
 
Dear Ms. Harrison: 
 
  The Marine Mammal Commission (the Commission), in consultation with its Committee of 
Scientific Advisors on Marine Mammals, has reviewed the application submitted by Lamont-
Doherty Earth Observatory (LDEO), in collaboration with the National Science Foundation (NSF), 
seeking authorization under section 101(a)(5)(D) of the Marine Mammal Protection Act (the 
MMPA) to take small numbers of marine mammals by harassment. The taking would be incidental 
to a marine geophysical survey to be conducted off New Jersey from June–July 2014. The 
Commission also has reviewed the National Marine Fisheries Service’s (NMFS) 17 March 2014 
notice announcing receipt of the application and proposing to issue the authorization, subject to 
certain conditions (79 Fed. Reg. 14780). 
 
Some issues raised in previous letters regarding geophysical surveys reflect Commission 
concerns that apply more broadly to incidental take authorization applications beyond LDEO’s 
proposed application. The Commission has recommended numerous times that NMFS adjust 
density estimates using some measure of uncertainty when available density data originate from 
different geographical and temporal scales and formulate policy or guidance regarding a consistent 
approach for how applicants should incorporate uncertainty in density estimates. NMFS has 
indicated that it is currently evaluating available density information and is working on guidance that 
would outline a consistent approach for addressing uncertainty in specific situations where certain 
types of data are or are not available (78 Fed. Reg. 57354). Further, the Commission has 
recommended that NMFS follow a consistent approach of requiring the assessment of Level B 
harassment takes for specific types of sound sources (e.g., sub-bottom profilers, echosounders, side-
scan sonar, and fish-finding sonar) by all applicants who propose to use them. NMFS has indicated 
that it is evaluating the broader use of those types of sources to determine under what specific 
circumstances requests for incidental taking would be advisable (or not) and also is working on 
guidance that would outline a consistent approach for addressing potential impacts from those types 
of sources (78 Fed. Reg. 57354). The Commission is unsure of the status of the guidance documents 
but would welcome an opportunity to meet with NMFS to review the higher-level 
recommendations, as well as those specific to LDEO’s application. 
 
RECOMMENDATIONS 
 
  The Marine Mammal Commission recommends that the National Marine Fisheries 
Service—  
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  require LDEO to re-estimate the proposed exclusion and buffer zones and associated takes 
of marine mammals using site-specific parameters (including at least sound speed profiles, 
bathymetry, and sediment characteristics) for the proposed incidental harassment 
authorizations—NMFS should impose the same requirement for all future incidental 
harassment authorizations submitted by LDEO, NSF, Antarctic Support Contract (ASC), 
U.S. Geological Survey (USGS), Scripps Institution of Oceanography (Scripps), or any other 
related entity; 
  require LDEO to estimate the numbers of marine mammals that could be taken based on 
the total ensonified area in any given day multiplied by 30 and the applicable densities; and  
  consult with the funding agency (i.e., NSF) and individual applicants (e.g., LDEO, ASC, 
Scripps, and USGS) to develop, validate, and implement a monitoring program that provides 
a scientifically sound, reasonably accurate assessment of the types of marine mammal takes 
and the actual numbers of marine mammals taken—the assessment should account for 
applicable g(0) and f(0) values. 
 
BACKGROUND 
 
  LDEO proposes to conduct a high-energy, 3D geophysical survey 25 km offshore of New 
Jersey from 39.3 to 39.7º N and 73.2 to 73.8º W. The purpose of the proposed survey is to collect 
and analyze data on the arrangement of sediments deposited during times of changing global sea 
level from roughly 60 million years ago to present. The survey would be conducted in waters 
estimated to be 30 to 75 m in depth with approximately 4,900 km of tracklines. LDEO would use 
the R/V Marcus G. Langseth to operate a four- and eight-airgun array (nominal source level of up to 
253 dB re 1µPa at 1 m (peak-to-peak) with a maximum discharge volume of 700 or 1,400 in
3, 
respectively) at 4.5 or 6 m depth, respectively. The arrays would be used in an alternating (flip-
flopping) firing sequence. The Langseth also would tow four hydrophone streamers, 3,000 m in 
length, during the survey. In addition, LDEO would operate a 10.5- to 13-kHz multibeam 
echosounder, a 3.5-kHz sub-bottom profiler, and a 75-kHz Acoustic Doppler Current Profiler 
(ADCP) continuously throughout the survey. The survey is expected to last for 30 days. 
 
  NMFS preliminarily has determined that, at most, the proposed activities would result in a 
temporary modification in the behavior of small numbers of up to 26 species of marine mammals 
and that any impact on the affected species would be negligible. NMFS does not anticipate any take 
of marine mammals by death or serious injury. It also believes that the potential for temporary or 
permanent hearing impairment will be at the least practicable level because of the proposed 
mitigation and monitoring measures. Those measures include monitoring exclusion and buffer zones 
and using power-down, shut-down, and ramp-up procedures. In addition, the Observatory would 
shutdown the airguns immediately if and when a North Atlantic right whale is sighted, regardless of 
the distance from the Langseth. Ramp-up procedures would not be initiated until the right whale has 
not been seen at any distance for 30 minutes. 
 
  Staff members from the NSF, NMFS, USGS, LDEO, and the Commission met in March 
2013 to discuss some of the Commission’s ongoing concerns regarding the potential effects of 
geophysical surveys. Although a number of concerns were discussed and several resolved, the 
following paragraphs highlight areas that, in the Commission’s view, warrant further attention.  
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RATIONALE 
 
Uncertainty in estimating exclusion and buffer zones 
  
  The Commission continues to have concerns regarding the method used to estimate 
exclusion and buffer zones and the numbers of takes for NSF-funded geophysical research. These 
concerns date back to 2010 (please refer to the Commission’s 12 March, 19 April, and 24 June 2013 
and 30 January 2014 letters for detailed rationale). Briefly, LDEO conducts acoustic modeling for 
NSF-funded geophysical research. For at least 6 years (and likely more than the last 10 years), 
LDEO has estimated exclusion and buffer zones (based on Level A and B harassment, respectively) 
using a simple ray trace–based modeling approach that assumes spherical spreading, a constant 
sound speed, and no bottom interactions (Diebold et al. 2010). That model does not incorporate 
environmental characteristics of the specific study area including sound speed profiles and refraction 
within the water column, bathymetry/water depth, sediment properties/bottom loss, or absorption 
coefficients. However, LDEO believes that its model generally is conservative when compared to 
in-situ sound propagation measurements of the R/V Maurice Ewing’s arrays (i.e., 6-, 10-, 12-, and 20-
airgun arrays) and the R/V Langseth’s 36-airgun array from the Gulf of Mexico (Tolstoy et al. 2004, 
Tolstoy et al. 2009, Diebold et al. 2010
1). LDEO also notes the model is most directly applicable to 
deep water (> 1,000 m). Diebold et al. (2010) noted the limited applicability of LDEO’s model when 
sound propagation is dependent on water temperature, water depth, bathymetry, and bottom-loss 
parameters, all of which are of concern for a survey in water depths as shallow as 30 m. They further 
indicated that modeling could be improved by including realistic sound speed profiles within the 
water column. In addition, Tolstoy et al. (2009) acknowledged that sound propagation depends on 
water depth, bathymetry, and tow depth of the array and that sound propagation varies with 
environmental conditions and should be measured at multiple locations.  
 
  LDEO has stated that empirical data for shallow water (< 100 m) indicated that the model 
underestimated actual received levels. For previous applications, LDEO has applied correction 
factors to the distances reported by Tolstoy et al. (2009) for shallow-water depths (76 Fed. Reg. 
6430, 61463). Those factors ranged from 1.7 to 5.2 times greater than the distances in deep water, 
which have been applied to derive appropriate shallow-water zones from the modeled radii for the 
Langseth’s 18-airgun array (Tolstoy et al. 2009). Rather than adjust the modeled distances using that 
same method for the proposed incidental harassment authorization, LDEO applied correction 
factors (or a scaling approach) to empirical shallow-water zones
2 based on modeled deep-water 
zones for the various arrays
3. The Commission is unsure why LDEO would assume that the ratio of 
modeled zones in deep water would equate to empirical zones in shallow water, as those two 
quantities are not comparable and LDEO itself indicated that the model underestimated received 
levels in shallow water. Nevertheless, the new approach effectively reduced the zones for the 
                                                 
1 Diebold et al. (2010) also presented data on the 18-airgun array from the Gulf of Mexico. 
2 LDEO used the empirical values from an 18-airgun array in shallow water and also assumed that the sound pressure 
level (rms; SPLrms) values were 10 dB greater than sound exposure level (SEL) values. However, Tolstoy et al. (2009) 
indicated that the difference between SPLrms and SEL values were highly dependent on water depth, specifically the 
difference in shallow water was approximately 8 dB. Therefore, the exclusion and buffer zones likely were 
underestimated because of inaccurate received levels as well as methodological deficiencies.  
3 LDEO compared the deep-water modeled values of the 4- and 8-airgun array to the 18-airgun array using accuracy out 
to the ten-thousandths, which is not appropriate for LDEO’s simplistic model in two entirely different environments.   
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mitigation airgun from 150 to 21 m for the 190-dB re 1 µPa threshold, 296 to 100 m for the 180-dB 
re 1 µPa threshold, and 1,050 to 995 m for the 160-dB re 1 µPa threshold (see Table 2 in 77 Fed. 
Reg. 25966, Table 1 in 76 Fed. Reg. 41463, Table 1 in 76 Fed. Reg. 26255, and Table 1 in 76 Fed. 
Reg. 6430). The new approach would likely reduce the applicable zones for the other airgun arrays 
proposed for use as well. Tolstoy et al. (2009) verified that in shallow water, sound is expected to 
reverberate in the water column and upper seafloor, therefore, sound propagation in shallow water 
would be highly dependent on local seafloor geology
4—not scaling factors based on modeled results 
in deep water. Further, although calibration experiments for both the Ewing and Langseth occurred in 
the Gulf of Mexico, Tolstoy et al. (2009) also indicated that data differences between the two studies 
at shallow-water depths may have been attributed to site-specific differences. All these shortcomings 
reinforce the Commission’s ongoing concerns regarding the estimation of exclusion and buffer 
zones for NSF-funded geophysical surveys.  
  
Those concerns are based primarily on the failure to test and verify the use of LDEO’s 
model under the specific environmental conditions that would be encountered with each survey. For 
that reason, the Commission has recommended that NMFS or the relevant entity estimate exclusion 
and buffer zones using either empirical measurements from the particular survey site or a model that 
accounts for the conditions in the proposed survey area. The model should incorporate operational 
parameters (e.g., tow depth, source level, number/spacing of active airguns) and site-specific 
environmental parameters (e.g., sound speed profiles, refraction in the water column, 
bathymetry/water depth, sediment properties/bottom loss, and wind speed). In March 2013, LDEO 
indicated that it might be able to compare its model to hydrophone data collected during previous 
surveys in environmental conditions other than those in the Gulf of Mexico
5 (i.e., deep and 
intermediate waters in cold water environments that may have surface ducting conditions, shallow-
water environments, etc.). The Commission understands that LDEO has been analyzing 
hydrophone data from waters off Washington to compare to the estimated exclusion and buffer 
zones, but LDEO does not seem to use that method for the current proposed authorization. The 
Commission encourages LDEO to make such comparisons using those methods to estimate its 
zones at various sites, not just in waters off Washington. The Commission recommended in its 24 
June 2013 letter that those comparisons be made prior to the submittal of applications for 
geophysical surveys to be conducted in 2014. The Commission further recommended that if LDEO 
and NSF either do not have enough data to compare LDEO’s model to other environments or do 
not assess the accuracy of the model, then they should re-estimate the exclusion and buffer zones 
and associated takes of marine mammals using site-specific parameters (including sound speed 
profiles, bathymetry, and bottom characteristics) for all future applications that use LDEO’s model. 
Neither approach was used for the proposed incidental harassment authorization.  
  
  NMFS has indicated that NSF, LDEO, and other relevant entities (USGS, Scripps) are 
providing sufficient scientific justification for their take estimates. The Commission disagrees with 
this conclusion, given that the estimates are based on LDEO’s model or empirical measurements in 
                                                 
4 Tolstoy et al. (2009) further indicated that empirical data confirm significantly different propagation loss rates in 
shallow and deep water as previously observed for the R/V Ewing (Tolstoy et al., 2004), with lesser propagation loss 
rates in shallow water. 
5 Diebold et al. (2010) supported such an approach, stating that streamer data can provide an accurate assessment of 
SELs at the relevant ranges for mitigation in shallow-water environments (≤ 100 m). They further indicated it seems 
logical and advantageous that those data be monitored in real time to fine tune a priori mitigation zones in shallow-water 
environments.  
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the Gulf of Mexico, while recent activities would occur in other areas such as the North Atlantic and 
the Antarctic. Environmental conditions in waters of the continental shelf off New Jersey indicate a 
surface duct at 50 m, in-water refraction, and bathymetry and sediment characteristics that reflect 
sound
6. None of these site-specific parameters are accounted for in LDEO’s model.  
 
In a recent sound exposure modeling workshop that was attended by numerous entities 
(NMFS, NSF, LDEO, USGS, and the Commission), experts confirmed that sound speed profiles 
and bathymetry/sediment characteristics were the most important factors affecting underwater 
sound propagation and should be included in related modeling. While LDEO presented various 
aspects of its model during the workshop and indicated that the model was fast, inexpensive, and 
simple to use, none of those attributes support its applicability or accuracy. Further, LDEO 
indicated that the model is more closely related to a source model that compares airgun arrays and 
that it is not representative of modeling in the actual environment. Therefore, the Commission 
remains concerned that the LDEO model is not based on best available science and does not 
support its continued use. For all of these reasons, the Commission recommends that NMFS require 
LDEO to re-estimate the proposed exclusion and buffer zones and associated takes of marine 
mammals using site-specific parameters (including at least sound speed profiles, bathymetry, and 
sediment characteristics) for the proposed incidental harassment authorizations—NMFS should 
impose the same requirement for all future incidental harassment authorizations submitted by 
LDEO, NSF, ASC, USGS, Scripps, or any other related entity.  
 
A few years ago, NSF and USGS modeled sound propagation under various environmental 
conditions in their programmatic environmental impact statement for geophysical surveys 
worldwide. LDEO and NSF (in cooperation with Pacific Gas and Electric Company) also used a 
similar modeling approach in the recent incidental harassment authorization application and 
associated environmental assessment for a geophysical survey of Diablo Canyon in California (77 
Fed. Reg. 58256). These recent examples indicate that LDEO, NSF, and related entities are able to 
implement the recommended modeling approach, if required to do so by NMFS. The Commission 
understands the constraints imposed by the current budgetary environment, but notes that other 
agencies that contend with similar funding constraints incorporate modeling based on site-specific 
parameters. LDEO, NSF, and related entities (ASC, USGS, Scripps) should be held to that same 
standard.  
 
Enumerating takes for surveys in a small area 
 
  To determine the numbers of marine mammals that could be taken incidental to the 
proposed geophysical survey, LDEO multiplied the total ensonified area of 2,502 km
2 (which 
includes a 25 percent contingency) by the applicable densities. However, LDEO would be 
conducting the survey, consisting of 4,900 km of tracklines (spaced 150 m apart), in an area of 12 by 
50 km. The survey would occur in that small area for approximately 30 days, 24 hours per day. At 
the March 2013 meeting, the Commission discussed with NMFS and the other relevant entities the 
fact that a simple area*density method is not appropriate in such circumstances. Rather, the 
applicant should be determining the total ensonified area in a given day, which then should be 
multiplied by the number of survey days (30) and the applicable densities. Otherwise, the method 
                                                 
6 NSF and USGS’s programmatic environmental impact statement for geophysical surveys included environmental data 
from the continental shelf close to the proposed survey.  
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LDEO used in the current request (and has used in the past) very likely underestimated the numbers 
of marine mammals that could be taken. Therefore, the Commission recommends that NMFS 
require LDEO to estimate the numbers of marine mammals that could be taken based on the total 
ensonified area in any given day multiplied by 30 and the applicable densities.  
 
Monitoring measures 
 
In previous letters, the Commission has indicated that monitoring and reporting 
requirements should provide a reasonably accurate assessment of the types of taking and the 
numbers of animals taken by the proposed activity. Those assessments also should account for 
animals at the surface but not detected and for animals present but underwater and not available for 
sighting, which are accounted for by g(0) and f(0) values. Those adjustments are essential for making 
accurate estimates of the numbers of marine mammals taken during surveys. To be useful, the 
corrections should be based on the ability of the protected species observers to detect marine 
mammals rather than a hypothetical optimum derived from scientific studies (e.g., from NMFS’s 
shipboard surveys). Therefore, the Commission again recommends that NMFS consult with the 
funding agency (i.e., NSF) and individual applicants (e.g., LDEO, ASC, Scripps, USGS) to develop, 
validate, and implement a monitoring program that provides a scientifically sound, reasonably 
accurate assessment of the types of marine mammal takes and the actual numbers of marine 
mammals taken—the assessment should account for applicable g(0) and f(0) values. NMFS 
indicated that it was working to develop recommendations for how applicants can correct marine 
mammal detections appropriately to better estimate the number of animals likely taken during 
specified activities, considering those that are not detected (79 Fed. Reg. 14219, 78 Fed. Reg. 57354). 
The Commission encourages NMFS to consult with the Commission and NMFS scientists before 
finalizing such recommendations. 
 
The Commission is grateful for the opportunity to provide comments on the application 
submitted by LDEO. Please contact me if you have questions concerning the Commission’s 
recommendation. 
 
              Sincerely, 
             
              Rebecca J. Lent, Ph.D. 
              Executive Director 
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 Clean Ocean Action ∙ Oceana ∙ The Ocean Foundation ∙ Natural Resources Defense Council ∙ 
Center for Biological Diversity ∙ Alaska Inter-Tribal Council ∙ International Game Fish 
Association ∙ Cetacean Society International ∙ Whale and Dolphin Action League ∙ Surfrider 
Foundation ∙ League of Women Voters of New Jersey ∙ American Littoral Society ∙ Hands 
Across the Sand ∙ New Jersey Sierra Club ∙ Fisherman’s Dock Cooperative ∙ Natural Resources 
Protective Association ∙ Surfers’ Environmental Alliance ∙ WATERSPIRIT ∙ SandyHook 
SeaLife Foundation ∙ Lenape Nation PA ∙  CWA Local 1075 ∙ Paddleout.org ∙ reEarth ∙ Clean 
Water Action ∙ Association of NJ Environmental Commissions ∙ Asbury Park Fishing Club ∙ 
Save Barnegat Bay ∙ Concerned citizens 
 
 
March 25, 2014 
Revised with additional signatures: April 2, 2014 
 
Via electronic mail sent to ITP.Cody@noaa.gov 
Ms. Jolie Harrison 
Supervisor, Incidental Take Program 
Permits and Conservation Division 
Office of Protected Resources 
National Marine Fisheries Service  
1315 East-West Highway 
Silver Spring, Maryland 20910 
 
RE: Request for a 60-day extension on the comment period for Takes of Marine Mammals 
Incidental to Specified Activities; Marine Geophysical Survey in the Northwest Atlantic 
Ocean Offshore New Jersey, May to August 2014 (RIN 0648-XD141) 
 
Dear Ms. Harrison,  
 
On behalf of groups listed below, we are requesting a 60-day extension to the public comment 
period for the National Marine Fisheries Service (NMFS) proposed Incidental Harassment 
Authorization for takes of marine mammals incidental to conducting a marine seismic survey in 
the northwest Atlantic Ocean off the New Jersey coast.  We are also requesting that a public 
hearing be held in New Jersey prior to the conclusion of the comment period, so that those 
potentially affected by this activity can become better informed and given an opportunity to 
comment. 
 
Any proposal to perform seismic surveys off the coasts of New Jersey and New York is a 
matter of significant public import.  Seismic surveys may threaten significant harm to marine 
mammals, be they whales, dolphins, porpoises or seals. And, as NMFS is certainly aware, 
seismic testing is the ﬁrst step towards offshore drilling.  Accordingly, the public should be 
afforded the adequate time and opportunity to take a hard look at the proposed seismic survey.   
 
In addition, the groups listed below require additional time to review the reports referenced in the 
proposed authorization, including a 2013 draft Environmental Assessment (EA) and a 2011 final 
Programmatic Environmental Impact Statement (PEIS), as well as to conduct background research into all aspects of the proposal, including the study purpose, goals, and implications for 
scientific understanding.  Given the proposed seismic survey area is located within 15.5 miles of 
the Jersey Shore, the groups further intend to review the potential for nearshore impacts.  
Therefore, we the undersigned require a 60-day extension in order to conduct such a review. 
 
We would welcome an opportunity to discuss this matter with you or your staff at your 
convenience.  For further discussion, please contact Cindy Zipf at Clean Ocean Action at 
732.872.0111 or zipf@cleanoceanaction.org. 
 
Thank you for your consideration of our requests and we look forward to hearing from you.  
 
Sincerely, 
 
Cindy Zipf 
Executive Director 
Clean Ocean Action 
 
Claire Douglass 
Climate Campaign Director 
Oceana 
 
Richard Charter 
Coastal Coordination Program 
Senior Fellow 
The Ocean Foundation 
 
Michael Jasny 
Director, Marine Mammal Protection 
Natural Resources Defense Council 
 
Miyoko Sakashita 
Oceans Director, Senior Attorney 
Center for Biological Diversity 
 
Delice Calcote 
Executive Director 
Alaska Inter-Tribal Council 
 
Rob Kramer 
President 
International Game Fish Association 
 
Taffy Williams 
Director / Board Member 
Cetacean Society International 
Whale and Dolphin Action League John Weber 
East Coast Regional Manager 
Surfrider Foundation 
 
Toni Zimmer 
President 
League of Women Voters of New Jersey 
 
Tim Dillingham 
Executive Director 
American Littoral Society 
 
Dede Shelton 
Director of Operations/ Executive Director 
Hands Across the Sand 
 
Jeff Tittel 
Director 
New Jersey Sierra Club 
 
Captain Jim Lovgren 
Director 
Fisherman’s Dock Cooperative, Point Pleasant Beach, NJ 
 
James Scarcella 
Trustee 
Natural Resources Protective Association 
 
Richard Lee 
Executive Director 
Surfers’ Environmental Alliance 
 
Sr. Suzanne Golas, csjp 
Director 
WATERSPIRIT 
 
Mary M. Hamilton 
Executive Director 
SandyHook SeaLife Foundation 
 
Shelley Depaul 
Lenape Nation PA 
 
Tom Fagan 
Treasurer 
CWA Local 1075 Scott Thompson 
Paddleout.org 
 
Sam Duncombe 
Founder 
reEarth 
 
Dave Pringle 
NJ Campaign Director 
Clean Water Action 
 
Sandy Batty 
Executive Director 
Association of NJ Environmental Commissions 
 
Bill Feinberg 
Secretary 
Asbury Park Fishing Club 
 
Britta Wenzel 
Executive Director 
Save Barnegat Bay 
 
Ada Brunner 
Concerned Citizen 
 
Barbara Bennett 
Concerned Citizen 
 
Elizabeth S. Sorensen 
Concerned Citizen 
 
 
 
cc:  Open letter 
New Jersey Congressional Delegation 
Governor Chris Christie Princeton University   Department of Geosciences 
  Guyot Hall, Princeton, New Jersey 08544 
  Telephone:   Direct  609  258-4106 
    Fax  609   258-1274 
    E-mail  linc@princeton.edu 
 
ITP.Cody@noaa.gov 
 
To: Jolie Harrison, National Marine Fisheries Service 
From: Lincoln S. Hollister, Emeritus Professor and Senior Geologist, Princeton    
  University 
Subject:  0648-XD141 
April 5, 2014 
 
This is a comment on the "Draft Environmental Assessment of a Marine Geophysical 
Survey by the R/V Marcus G.Langseth in the Atlantic Ocean off New Jersey, June-July 
2014." 
 
Data from the survey will lead to understanding the effects of sea level change as 
recorded in sediment deposited on the continental margin of NJ.  The survey will be done 
by a group of scientists, students, and technicians from three universities and will be 
supported by the National Science Foundation (NSF).  
 
The letter from Clean Ocean Action, an environmental non government organization 
(eNGO), and signed by 24 other groups and individuals, asks for a 60-day extension in 
the public comment period in order to give the groups more time to review the science 
rationale and the environmental impacts of the proposed survey. 
 
The requested delay is not warranted. The science has been reviewed by the incredibly 
rigorous peer review system of NSF.  Furthermore, there are no scientists on the staffs of 
the eNGOs who have the expertise to properly evaluate the scientific basis of the 
proposed survey. The environmental impacts (or lack thereof) are explained in the 
documents, with references to the extensive bibliography. These documents have been 
reviewed by the national eNGOs for previous applications that planned to use the NSF-
supported R/V Langseth.  The national eNGOs don't need to start a new environmental 
review from scratch; they need to respect the data we have.  As for local eNGOs, it is 
unreasonable to think that they can muster an independent review that can substitute for 
decades of study and observation on the effects of seismic surveys on marine life. 
 
Based on the history of interaction between eNGOs and marine seismic surveys, it is 
clear that the purpose of the requested delay is to stop the proposed survey.  This mirrors 
a strategy used by several of the signers of the letter.  Stopping such a survey is 
particularly damaging, not just for basic understanding on which to build public policy, 
but also for academic groups.  University-based science is severely set back by such 
delays.  Students don't get the data they need to pursue their theses; professors don't get 
the publications needed to sustain their research programs.  Most importantly, new data 
and ideas pertaining to the effects of sea level change will be lost.   
 The concern that oil and gas companies will somehow benefit from the survey and lead to 
oil and gas development off the NJ shore represents irresponsible paranoia, which is 
flamed by a couple of the signers of the letter.  
 
I have had experience in dealing with marine seismic surveys and eNGOs.  I was lead PI 
on a hugely successful seismic survey in the inland waterways of British Columbia.  It 
was called ACCRETE and was done in 1994 with airguns 10 times more powerful than 
those to be used on the NJ project.  We had observers on board and monitored the effects 
of the airguns on marine life.  There were none.  But, when we tried to do a similar 
project in 2005 (called Batholiths), which was based on discoveries we made in 1994, we 
were stopped by national eNGOs who conducted a campaign of disinformation that 
misled the local eNGOs.  Political pressure from the local eNGOs led the Canadian 
federal government to deny permits for Batholiths.  In getting Batholiths cancelled, the 
eNGOs ignored the observations from ACCRETE.  They claimed we were a front for oil 
and gas, although there were no sediments under the ship track!  They kept up their claim 
because they did not recognize the difference between sedimentary and igneous rocks, 
nor did they understand that oil and gas do not occur in igneous rocks.  Nor did they 
accept that our data would be useless for oil and gas exploration.... no commercial use 
was ever made of the ACCRETE data.  The small, local eNGOs were taken in by the 
dishonestly reported data.  The loss to science because we could not get the data was 
immeasurable.  The careers of students and young scientists were interrupted and some 
had to leave a career path in science.  
 
If the proposed delay were granted it would mean the ceding of science and 
environmental review to organizations that do not have the science expertise to do the 
reviews.  The result of delay would be to stop a project that will aid our efforts toward 
understanding the effects of sea level change. 
 
Sincerely, 
 
Lincoln S. Hollister 
Professor Emeritus and Senior Geologist, Princeton University  
 
 
 dmandch@aol.com                                  Apr 13 
 
to ITP.Cody  
 
I am strongly opposed to noise pollution in our oceans.  I believe that new approaches to research 
need to be developed that will permit scientific mapping of the oceans without seismic events.  
Mariane animals are very sensitive to seismic noises.  In fact a marine animals can lose its ability 
to function including mating, feeding and protecting itself without its hearing. 
 
We have for too long taking the liberty of filling the oceans with noise.  We need to change this 
philosophy.  We should no longer provide incidental take to ocean noise activities. Marine 
animals, particularly those large mammals that rely so extensively on their should receive the 
highest level of protection. 
 
Please deny this take permit. 
 
Regards, 
Drew Martin 
500 Lake Ave. #102 
Lake Worth, Fl. 33460 CORY A  BOOKER 
NEW JERSEY 
Dr. Kathryn D. Sullivan 
Administrator 
ll.nitcd r.Stot£s Scnat£ 
April  11, 2014 
National Oceanic and Atmospheric Administration 
1401 Constitution Avenue. NW, Room 5128 
Washington, DC 20230 
Dear Administrator Sullivan: 
~l•lff SH·1•11 
WIRl RliJLOING 
WIISHINGTON. 0< ' 20$10-3007 
(2(121 274  :!124 
I write today in regards to the Lamont Doherty Earth Observatory's application for an Incidental 
Harassment Authorization which would allow the take of  marine mammals by harassment to 
conduct a marine geophysical survey less than 16 miles off  the coast of  Long Beach Island, New 
Jersey. 
I respectfully request a 60-day extension to the public comment period so that members of the 
public have sufficient time to review the proposed study and environmental assessment.  ln 
addition, I respectfully request that the National Marine Fisheries Service hold a public hearing 
in  New Jersey so that members ofthe community who may be impacted by the proposed study 
have an opp•ortunity to comment publically on the proposa1. 
1 am deeply concerned that seismic surveys during the peak summer season just miles off of  New 
Jersey's coast have the potential to cause significant harm not only to marine life and habitat, but 
to the coastal economy as well.  Allowing for seismic surveys off  the coast ofNew Jersey sets a 
dangerous precedent for future efforts to explore offshore for oil and gas, something I have 
strongly opposed in the Mid-Atlantic region, especially off  of the New Jersey coast. 
1 appreciate your time and attention to this matter and look forward to your response.  If you 
have any adlditional questions, please do not hesitate to contact me. 
Cory A. Booker 
United States Senator  
 
 
 
 
Jolie Harrison, Supervisor         May 15, 2014 
 Incidental Take Program 
Permits and Conservation Division 
Office of ProtectedResources 
National Marine FisheriesService 1315 East-West Highway 
Silver Spring, MD 20910 
 
Dear Jolie Harrison, 
Subject 0648-XD141 
 
At this time, we, the members of the New Jersey Beach Buggy 
Association oppose the use of Seismic Testing in the mapping of the 
under lying layers of the ocean floor off the coast of New Jersey. It is 
not because of the needed geological information that would be 
gathered, but because of the lack of planning of how this would affect 
the total ecological system of which the geological system is only a 
small part. 
Even though surveys have been made off the coasts of Australia (the 
Northern Carnarvon Bain, Australian Northwest Shelf) and the Gulf of 
Mexico, no references have been given or found concerning the before 
and after observations on mammal, fish and plant life that can not 
avoid the repercussions from the impact of the sound waves.   
If one refers to the Sperm Whale Seismic Study in the Gulf of Mexico 
prepared by Texas A&M University in 2008, only 17 sperm whales 
were studied.  Even though through these 17 sperm whales some 
avoidance patterns were observed, no conclusive results could be 
established. Through statistical predictions a sampling size of n=75 
should be used to establish any patterns. 
One of the recommendations coming out of this report has called for a 
delay of the actual seismic testing for a number of years to allow for 
further data acquisition under controlled conditions of its affect on 
mammal, fish and plant life. 
In a review entitled A Review of the Impacts of Seismic 
Airgun Surveys on Marine Life by Dr Lindy Weigart 
submitted in Feb of 2014 to the CBD Expert Workshop 
on Underwater Noise and its Impacts on Marine and Coastal Biodiversity, 
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 long term detriment to fish, mammal and invertebrates were discussed.  
Only a reference to short term study entailing a two month study (start 
time to written report) of the seismic testing showed no detrimental effects 
on bivalve mortality rate; this did not address any long term effects. 
 
Until further studies, known or unknown, can be provided concerning the 
impact on the ecological system, the New Jersey Beach Buggy 
Association is opposed to the afore mentioned testing using the Seismic 
Method. We are also requesting  a public hearing to be held to answer 
such questions as “Who be held economically liable for the future loss of 
the fisheries” and “Was there ever an environmental study performed for 
concerning other factors other than the geological information that is to be 
obtained”. 
Thank you for your time in this matter and in the hope that the seismic 
testing will be delayed until a full study and review can take place. 
 
 
Respectfully, 
 
Douglas A. Taylor 
Douglas A. Taylor, Corresponding Secretary 
 
Cc: Gov Christy, NJ Governor; Commissioner Bob Martin, NJDEP; US Senator Robert Menendez, NJ;  
US Senator Cory Booker, NJ 
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May 15, 2014 
Via electronic mail set to ITP.Cody@noaa.gov 
Ms. Jolie Harrison 
Supervisor, Incidental Take Program 
Permits and Conservation Division 
Office of Protected Resources 
National Marine Fisheries Services 
1315 East-West Highway 
Silver Spring, Maryland 20910 
RE: Request for a rescheduling of the Takes of Marine Mammals Incidental to Specified Activities; Marine 
Geophysical Survey in the Northwest Atlantic Ocean Offshore New Jersey during the winter months of 
January and February, and no later than March.  
Dear Ms. Harrison, 
We are writing to you on behalf of the Marine Trades Association of New Jersey, a non-profit trade organization, 
representing over 300 marine related businesses, to state our objection to the proposed marine geophysical survey 
off the coast of New Jersey that is scheduled to begin on June 3.  
This seismic testing is scheduled to occur during the peak of the recreational fishing season in New Jersey (June 
and July).   As you may be aware, seismic surveying can disburse, injure or kill fish and marine mammals and 
puts at risk endangered species, such as the North Atlantic right whale.   Approximately 50% of the boating 
population fishes, therefore the negative impacts of the study could be far reaching and have a deleterious effect 
on multiple industries, many of which are still reeling from the effects of Hurricane Sandy.   
For these reasons, we respectfully object to the testing and ask that the project be cancelled. In the event, 
however, that the Administration chooses to sanction the geophysical survey, we urge you to require an 
alternative time period be implemented, such as the winter months of January and February, when the migration 
of spawning stocks that utilize the Shelf and Canyons offshore of the proposed site has concluded, and before 
those species begin their migration inshore. This would, hopefully, minimize impacts to our industry, our coastal 
fish and migratory marine mammals. Although the survey at that time of year will still have a negative impact, it 
is more likely to be less significant during that time. 
Thank you for your consideration. 
Sincerely, 
                   
Fred Brueggemann                Melissa Danko 
President                  Executive Director 
cc:   New Jersey Congressional Delegation 
  Governor Chris Christie 
  Rutgers University President Robert Barchi 
  Rutgers University SEBS Dean Robert Goodman 
  MTA/NJ Membership Marcus	 ﾠLangseth	 ﾠScience	 ﾠOversight	 ﾠCommittee	 ﾠ(MLSOC)	 ﾠ
Dr.	 ﾠDale	 ﾠSawyer,	 ﾠChair	 ﾠ
Professor,	 ﾠDepartment	 ﾠof	 ﾠEarth	 ﾠSciences	 ﾠ
Rice	 ﾠUniversity	 ﾠMS-ﾭ‐126	 ﾠ
6100	 ﾠMain	 ﾠStreet	 ﾠ
Houston,	 ﾠTX	 ﾠ77005	 ﾠ
mlsoc@mail.unols.org	 ﾠ
	 ﾠ
Jolie	 ﾠHarrison,	 ﾠSupervisor	 ﾠ	 ﾠ
Incidental	 ﾠTake	 ﾠProgram	 ﾠ
Permits	 ﾠand	 ﾠConservation	 ﾠDivision,	 ﾠ
Office	 ﾠof	 ﾠProtected	 ﾠResources	 ﾠ
National	 ﾠMarine	 ﾠFisheries	 ﾠService	 ﾠ	 ﾠ
1315	 ﾠEast-ﾭ‐West	 ﾠHighway	 ﾠ	 ﾠ
Silver	 ﾠSpring,	 ﾠMD	 ﾠ20910	 ﾠ
ITP.Cody@noaa.gov	 ﾠ 	 ﾠ 	 ﾠ 	 ﾠ 	 ﾠ 	 ﾠ 	 ﾠ 	 ﾠ 	 ﾠ May	 ﾠ15,	 ﾠ2014	 ﾠ
	 ﾠ
Subject:	 ﾠ	 ﾠ0648-ﾭ‐XD141-ﾭ‐	 ﾠComment	 ﾠon	 ﾠ“Takes	 ﾠof	 ﾠMarine	 ﾠMammals	 ﾠIncidental	 ﾠto	 ﾠSpecified	 ﾠActivities;	 ﾠMarine	 ﾠ
Geophysical	 ﾠSurvey	 ﾠin	 ﾠthe	 ﾠNorthwest	 ﾠAtlantic	 ﾠOcean	 ﾠOffshore	 ﾠNew	 ﾠJersey,	 ﾠMay	 ﾠto	 ﾠAugust	 ﾠ2014”	 ﾠ
	 ﾠ
Dear	 ﾠMs.	 ﾠHarrison:	 ﾠ
	 ﾠ
The	 ﾠmembers	 ﾠof	 ﾠthe	 ﾠMarcus	 ﾠLangseth	 ﾠScience	 ﾠOversight	 ﾠCommittee	 ﾠ(MLSOC)	 ﾠare	 ﾠpleased	 ﾠto	 ﾠsubmit	 ﾠthe	 ﾠ
following	 ﾠcomments	 ﾠto	 ﾠthe	 ﾠNational	 ﾠMarine	 ﾠFisheries	 ﾠService	 ﾠabout	 ﾠthe	 ﾠapplication	 ﾠfor	 ﾠan	 ﾠIncidental	 ﾠ
Harassment	 ﾠAuthorization	 ﾠfor	 ﾠthe	 ﾠproposed	 ﾠ3D	 ﾠseismic	 ﾠprogram	 ﾠon	 ﾠthe	 ﾠNew	 ﾠJersey	 ﾠShelf	 ﾠto	 ﾠstudy	 ﾠsea-ﾭ‐
level	 ﾠrise.	 ﾠThis	 ﾠ3D	 ﾠprogram	 ﾠuses	 ﾠthe	 ﾠR/V	 ﾠMarcus	 ﾠG	 ﾠLangseth,	 ﾠa	 ﾠunique	 ﾠasset	 ﾠof	 ﾠthe	 ﾠNational	 ﾠAcademic	 ﾠ
Fleet	 ﾠwith	 ﾠits	 ﾠspecially	 ﾠdesigned	 ﾠcapabilities	 ﾠto	 ﾠconduct	 ﾠthe	 ﾠproposed	 ﾠseismic	 ﾠprogram.	 ﾠMLSOC	 ﾠsupports	 ﾠ
the	 ﾠNMFS	 ﾠcommitment	 ﾠto	 ﾠscience-ﾭ‐based	 ﾠdecisions	 ﾠin	 ﾠits	 ﾠregulatory	 ﾠprocess.	 ﾠ
	 ﾠ
The	 ﾠMLSOC	 ﾠis	 ﾠa	 ﾠcommittee	 ﾠwithin	 ﾠthe	 ﾠUniversity	 ﾠNational	 ﾠOceanographic	 ﾠLaboratories	 ﾠSystem	 ﾠ(UNOLS)	 ﾠ
and	 ﾠconsists	 ﾠof	 ﾠa	 ﾠdiverse	 ﾠgroup	 ﾠof	 ﾠprofessionals,	 ﾠincluding	 ﾠgeophysicists,	 ﾠgeologists,	 ﾠoceanographers,	 ﾠand	 ﾠ
marine	 ﾠengineers,	 ﾠwho	 ﾠprovide	 ﾠadvice	 ﾠon	 ﾠthe	 ﾠscientific	 ﾠoperations	 ﾠof	 ﾠR/V	 ﾠLangseth.	 ﾠThe	 ﾠcommittee’s	 ﾠ
members	 ﾠhave	 ﾠextensive	 ﾠexperience	 ﾠin	 ﾠseismic	 ﾠoperations	 ﾠaround	 ﾠthe	 ﾠworld	 ﾠaboard	 ﾠR/V	 ﾠLangseth,	 ﾠand	 ﾠ
other	 ﾠseismic	 ﾠvessels,	 ﾠas	 ﾠwell	 ﾠas	 ﾠknowledge	 ﾠand	 ﾠexperience	 ﾠin	 ﾠmitigation	 ﾠand	 ﾠmonitoring	 ﾠidentified	 ﾠ
and/or	 ﾠrequired	 ﾠunder	 ﾠthe	 ﾠNational	 ﾠEnvironmental	 ﾠPolicy	 ﾠAct	 ﾠ(NEPA),	 ﾠthe	 ﾠMarine	 ﾠMammal	 ﾠProtection	 ﾠ
Act	 ﾠ(MMPA)	 ﾠand	 ﾠthe	 ﾠEndangered	 ﾠSpecies	 ﾠAct	 ﾠ(ESA).	 ﾠOne	 ﾠrole	 ﾠof	 ﾠthe	 ﾠCommittee	 ﾠis	 ﾠto	 ﾠadvise	 ﾠboth	 ﾠthe	 ﾠ
National	 ﾠScience	 ﾠFoundation	 ﾠ(NSF)	 ﾠand	 ﾠthe	 ﾠship	 ﾠoperator	 ﾠLamont	 ﾠDoherty	 ﾠEarth	 ﾠObservatory	 ﾠ(LDEO)	 ﾠon	 ﾠ
safe,	 ﾠefficient,	 ﾠcost-ﾭ‐effective,	 ﾠand	 ﾠscientifically	 ﾠcompelling	 ﾠoperations	 ﾠof	 ﾠR/V	 ﾠLangseth.	 ﾠ	 ﾠ
	 ﾠ
As	 ﾠa	 ﾠU.S.	 ﾠresearch	 ﾠvessel,	 ﾠR/V	 ﾠLangseth	 ﾠoperates	 ﾠentirely	 ﾠwithin	 ﾠthe	 ﾠU.S.	 ﾠregulatory	 ﾠprocess,	 ﾠand,	 ﾠwhen	 ﾠ
appropriate,	 ﾠinternational	 ﾠlaws,	 ﾠrequired	 ﾠfor	 ﾠunderstanding	 ﾠand	 ﾠmitigating	 ﾠthe	 ﾠpotential	 ﾠimpacts	 ﾠof	 ﾠ
sound	 ﾠin	 ﾠthe	 ﾠenvironment.	 ﾠ	 ﾠNEPA	 ﾠrequires	 ﾠproposed	 ﾠagency	 ﾠactions	 ﾠ(in	 ﾠthis	 ﾠcase,	 ﾠNSF,	 ﾠwhich	 ﾠis	 ﾠproposing	 ﾠ
a	 ﾠseismic	 ﾠsurvey)	 ﾠto	 ﾠmake	 ﾠthe	 ﾠbest	 ﾠeffort	 ﾠto	 ﾠavoid	 ﾠadverse	 ﾠeffects,	 ﾠminimize	 ﾠthem,	 ﾠand	 ﾠmitigate	 ﾠthem	 ﾠas	 ﾠ
part	 ﾠof	 ﾠassessing	 ﾠthe	 ﾠenvironmental	 ﾠconsequences	 ﾠof	 ﾠthe	 ﾠproject.	 ﾠThe	 ﾠEnvironmental	 ﾠAssessment	 ﾠ(EA),	 ﾠ
and	 ﾠthe	 ﾠassociated	 ﾠapplication	 ﾠfor	 ﾠan	 ﾠIncidental	 ﾠHarassment	 ﾠAuthorization	 ﾠ(IHA)	 ﾠfor	 ﾠthis	 ﾠ3D	 ﾠseismic	 ﾠ
experiment	 ﾠon	 ﾠthe	 ﾠNJ	 ﾠshelf	 ﾠlay	 ﾠout	 ﾠthe	 ﾠprogram,	 ﾠits	 ﾠpotential	 ﾠconsequences,	 ﾠpossible	 ﾠalternatives,	 ﾠthe	 ﾠ
rationale	 ﾠfor	 ﾠwhy	 ﾠthe	 ﾠproposed	 ﾠaction	 ﾠis	 ﾠthe	 ﾠmost	 ﾠefficient	 ﾠand	 ﾠsafe	 ﾠprogram,	 ﾠand	 ﾠmitigation	 ﾠmeasures	 ﾠthat	 ﾠwould	 ﾠminimize	 ﾠany	 ﾠpotential	 ﾠadverse	 ﾠimpacts.	 ﾠAmong	 ﾠthe	 ﾠfactors	 ﾠconsidered	 ﾠin	 ﾠdeveloping	 ﾠthe	 ﾠ
research	 ﾠplan	 ﾠare:	 ﾠ	 ﾠ
	 ﾠ
a.  Minimum	 ﾠenergy	 ﾠsource	 ﾠsize	 ﾠto	 ﾠaccomplish	 ﾠscientific	 ﾠobjectives	 ﾠ
b.  Mitigation	 ﾠand	 ﾠshut	 ﾠdown	 ﾠprocedures	 ﾠspecific	 ﾠto	 ﾠspecies	 ﾠ
c.  Protected	 ﾠSpecies	 ﾠVisual	 ﾠObservers	 ﾠ(PSVO)	 ﾠobservations	 ﾠfor	 ﾠa	 ﾠstandard	 ﾠamount	 ﾠof	 ﾠtime,	 ﾠ
generally	 ﾠ30	 ﾠminutes	 ﾠprior	 ﾠto	 ﾠthe	 ﾠstart	 ﾠof	 ﾠthe	 ﾠsurvey	 ﾠto	 ﾠclear	 ﾠa	 ﾠspecified	 ﾠarea	 ﾠaround	 ﾠthe	 ﾠ
vessel,	 ﾠand	 ﾠto	 ﾠmonitor	 ﾠmarine	 ﾠanimal	 ﾠoccurrence	 ﾠduring	 ﾠseismic	 ﾠoperations.	 ﾠ	 ﾠ
d.  Startup	 ﾠof	 ﾠthe	 ﾠenergy	 ﾠsource	 ﾠincludes	 ﾠramp-ﾭ‐up	 ﾠprocedures	 ﾠover	 ﾠa	 ﾠstandard	 ﾠamount	 ﾠof	 ﾠ
time	 ﾠ(generally	 ﾠ30	 ﾠmins)	 ﾠthat	 ﾠserves	 ﾠto	 ﾠalert	 ﾠanimals	 ﾠof	 ﾠthe	 ﾠactivities	 ﾠand	 ﾠallows	 ﾠthem	 ﾠto	 ﾠ
vacate	 ﾠthe	 ﾠarea	 ﾠif	 ﾠdisturbed.	 ﾠ
e.  No	 ﾠstart-ﾭ‐up	 ﾠof	 ﾠthe	 ﾠseismic	 ﾠsource	 ﾠduring	 ﾠpoor	 ﾠvisibility	 ﾠor	 ﾠat	 ﾠnight	 ﾠunless	 ﾠat	 ﾠleast	 ﾠone	 ﾠ
airgun	 ﾠhas	 ﾠbeen	 ﾠoperating.	 ﾠ
f.  PSVOs,	 ﾠindependent	 ﾠbiologists,	 ﾠhave	 ﾠauthority	 ﾠto	 ﾠshut	 ﾠdown	 ﾠthe	 ﾠseismic	 ﾠsource	 ﾠwhen	 ﾠ
marine	 ﾠmammals	 ﾠor	 ﾠsea	 ﾠturtles	 ﾠare	 ﾠdetected	 ﾠin	 ﾠor	 ﾠabout	 ﾠto	 ﾠenter	 ﾠdesignated	 ﾠexclusion	 ﾠ
zones.	 ﾠ
g.  Passive	 ﾠAcoustic	 ﾠMonitoring	 ﾠ(PAM)	 ﾠand	 ﾠinfrared	 ﾠsensors	 ﾠduring	 ﾠday	 ﾠand	 ﾠnight	 ﾠto	 ﾠ
complement	 ﾠvisual	 ﾠmonitoring.	 ﾠ
h.  Additionally,	 ﾠthe	 ﾠairguns	 ﾠwould	 ﾠbe	 ﾠshut	 ﾠdown	 ﾠif	 ﾠa	 ﾠNorth	 ﾠAtlantic	 ﾠright	 ﾠwhale	 ﾠwere	 ﾠseen	 ﾠ
at	 ﾠany	 ﾠdistance	 ﾠfrom	 ﾠthe	 ﾠvessel.	 ﾠ	 ﾠ	 ﾠ
	 ﾠ
On	 ﾠthe	 ﾠNJ	 ﾠshelf	 ﾠcruise,	 ﾠthe	 ﾠproponents	 ﾠpropose	 ﾠto	 ﾠuse	 ﾠa	 ﾠmodest	 ﾠairgun	 ﾠarray,	 ﾠmuch	 ﾠsmaller	 ﾠthat	 ﾠindustry	 ﾠ
airgun	 ﾠarrays.	 ﾠThis	 ﾠis	 ﾠpossible	 ﾠbecause	 ﾠthey	 ﾠare	 ﾠusing	 ﾠtwo	 ﾠstreamers	 ﾠonly	 ﾠ3	 ﾠkm	 ﾠlong.	 ﾠIndustry	 ﾠstreamers	 ﾠ
are	 ﾠtypically	 ﾠ8	 ﾠto	 ﾠ15	 ﾠkm	 ﾠlength.	 ﾠThe	 ﾠNJ	 ﾠcruise	 ﾠis	 ﾠpart	 ﾠof	 ﾠthe	 ﾠsolution	 ﾠto	 ﾠinnovative	 ﾠcruise	 ﾠplanning	 ﾠfor	 ﾠ
acquiring	 ﾠthe	 ﾠnecessary	 ﾠdata	 ﾠfor	 ﾠthe	 ﾠscientific	 ﾠprogram	 ﾠwith	 ﾠthe	 ﾠminimum	 ﾠadverse	 ﾠimpacts.	 ﾠ
	 ﾠ
Seismic	 ﾠdata	 ﾠare	 ﾠan	 ﾠessential	 ﾠand	 ﾠirreplaceable	 ﾠtool	 ﾠfor	 ﾠscientific	 ﾠresearch	 ﾠin	 ﾠthe	 ﾠoceans.	 ﾠ	 ﾠSeismic	 ﾠ
methods	 ﾠare	 ﾠthe	 ﾠonly	 ﾠtool	 ﾠavailable	 ﾠfor	 ﾠpeering	 ﾠdirectly	 ﾠinto	 ﾠthe	 ﾠseafloor	 ﾠand	 ﾠacquiring	 ﾠthe	 ﾠdata	 ﾠ
necessary	 ﾠto	 ﾠadvance	 ﾠunderstanding	 ﾠof	 ﾠthe	 ﾠimpact	 ﾠof	 ﾠclimate	 ﾠchange	 ﾠon	 ﾠthe	 ﾠocean’s	 ﾠmargins,	 ﾠplate	 ﾠ
tectonics,	 ﾠsubmarine	 ﾠlandslides,	 ﾠand	 ﾠoffshore	 ﾠfaulting.	 ﾠ	 ﾠSeismic	 ﾠdata	 ﾠare	 ﾠalso	 ﾠused	 ﾠto	 ﾠmap	 ﾠnearshore	 ﾠand	 ﾠ
coastal	 ﾠchanges	 ﾠfrom	 ﾠstorms	 ﾠsuch	 ﾠas	 ﾠsuperstorm	 ﾠSandy	 ﾠso	 ﾠthat	 ﾠmanagers	 ﾠcan	 ﾠidentify	 ﾠareas	 ﾠof	 ﾠgreatest	 ﾠ
risk	 ﾠto	 ﾠfuture	 ﾠerosion	 ﾠand	 ﾠcoastal	 ﾠmodification	 ﾠfrom	 ﾠthese	 ﾠextreme	 ﾠevents.	 ﾠ
	 ﾠ
The	 ﾠNJ	 ﾠshelf	 ﾠprogram	 ﾠfits	 ﾠwholly	 ﾠwithin	 ﾠthis	 ﾠframework	 ﾠand	 ﾠwill	 ﾠprovide	 ﾠinvaluable	 ﾠdata	 ﾠon	 ﾠsea	 ﾠlevel	 ﾠ
history	 ﾠby	 ﾠimaging	 ﾠformer	 ﾠcoastlines,	 ﾠrivers,	 ﾠand	 ﾠestuaries	 ﾠnow	 ﾠburied	 ﾠbeneath	 ﾠthe	 ﾠsediments	 ﾠof	 ﾠthe	 ﾠ
shelf.	 ﾠ	 ﾠThe	 ﾠproposed	 ﾠNJ	 ﾠshelf	 ﾠprogram	 ﾠuses	 ﾠan	 ﾠairgun	 ﾠarray	 ﾠthat	 ﾠis	 ﾠonly	 ﾠabout	 ﾠ10%	 ﾠof	 ﾠthe	 ﾠsize	 ﾠof	 ﾠthe	 ﾠarray	 ﾠ
typically	 ﾠused	 ﾠby	 ﾠindustry	 ﾠfor	 ﾠoil	 ﾠand	 ﾠgas	 ﾠexploration.	 ﾠ	 ﾠWhereas	 ﾠoil	 ﾠand	 ﾠgas	 ﾠexploration	 ﾠrequires	 ﾠlarger	 ﾠ
seismic	 ﾠsources	 ﾠto	 ﾠimage	 ﾠdeep	 ﾠtargets,	 ﾠthe	 ﾠNJ	 ﾠshelf	 ﾠprogram	 ﾠis	 ﾠfocused	 ﾠon	 ﾠshallow	 ﾠsediments	 ﾠwhere	 ﾠno	 ﾠ
oil	 ﾠor	 ﾠgas	 ﾠdeposits	 ﾠoccur.	 ﾠ	 ﾠ	 ﾠ
	 ﾠ
If	 ﾠmodest	 ﾠseismic	 ﾠprograms	 ﾠsuch	 ﾠas	 ﾠthat	 ﾠproposed	 ﾠfor	 ﾠthe	 ﾠNJ	 ﾠshelf	 ﾠusing	 ﾠR/V	 ﾠLangseth	 ﾠare	 ﾠnot	 ﾠpermitted,	 ﾠ
the	 ﾠfuture	 ﾠof	 ﾠthis	 ﾠunique	 ﾠnational	 ﾠasset	 ﾠand	 ﾠthe	 ﾠinnovative	 ﾠresearch	 ﾠthat	 ﾠit	 ﾠenables	 ﾠwill	 ﾠbe	 ﾠlost.	 ﾠ	 ﾠThe	 ﾠU.S.	 ﾠ
will	 ﾠhave	 ﾠno	 ﾠway	 ﾠto	 ﾠinvestigate	 ﾠand	 ﾠstudy	 ﾠmarine	 ﾠgeologic	 ﾠfeatures	 ﾠof	 ﾠcritical	 ﾠinterest	 ﾠto	 ﾠor	 ﾠpotential	 ﾠ
geohazards	 ﾠalong	 ﾠour	 ﾠcoastlines,	 ﾠsuch	 ﾠas	 ﾠearthquakes,	 ﾠtsunamis,	 ﾠand	 ﾠlandslides.	 ﾠ	 ﾠFurther,	 ﾠthis	 ﾠmeans	 ﾠ
government	 ﾠofficials	 ﾠwill	 ﾠnot	 ﾠbe	 ﾠable	 ﾠto	 ﾠmake	 ﾠinformed	 ﾠpolices	 ﾠto	 ﾠbetter	 ﾠprotect	 ﾠits	 ﾠcitizen,	 ﾠfor	 ﾠexample	 ﾠ
from	 ﾠearthquake	 ﾠor	 ﾠtsunami	 ﾠhazards,	 ﾠespecially	 ﾠalong	 ﾠpopulated	 ﾠcoastline	 ﾠareas.	 ﾠ	 ﾠIf	 ﾠthe	 ﾠR/V	 ﾠLangseth	 ﾠ
cannot	 ﾠoperate	 ﾠin	 ﾠits	 ﾠown	 ﾠnational	 ﾠwaters	 ﾠto	 ﾠcomplete	 ﾠprograms	 ﾠrelevant	 ﾠto	 ﾠU.S.	 ﾠnational	 ﾠinterests,	 ﾠ
what	 ﾠrole	 ﾠwill	 ﾠscience	 ﾠplay	 ﾠin	 ﾠpolicies	 ﾠthat	 ﾠsafeguard	 ﾠpublic	 ﾠsafety,	 ﾠresilience,	 ﾠand	 ﾠstability?	 ﾠ	 ﾠ
NSF	 ﾠand	 ﾠLDEO	 ﾠhave	 ﾠfollowed	 ﾠthe	 ﾠappropriate	 ﾠIHA	 ﾠprocess	 ﾠand	 ﾠhave	 ﾠconformed	 ﾠwith	 ﾠthe	 ﾠassociated	 ﾠ
requirements.	 ﾠAlthough	 ﾠNSF	 ﾠand	 ﾠLDEO	 ﾠconsented,	 ﾠwithout	 ﾠprecedent	 ﾠand	 ﾠfor	 ﾠno	 ﾠscientific	 ﾠbasis,	 ﾠthe	 ﾠ
proposed	 ﾠproject	 ﾠhas	 ﾠbeen	 ﾠsubjected	 ﾠto	 ﾠan	 ﾠadditional	 ﾠ30	 ﾠday	 ﾠpublic	 ﾠcomment	 ﾠperiod	 ﾠ(for	 ﾠa	 ﾠtotal	 ﾠof	 ﾠ60	 ﾠ
days)	 ﾠunder	 ﾠthe	 ﾠMMPA	 ﾠIHA	 ﾠprocess.	 ﾠ	 ﾠBased	 ﾠon	 ﾠthe	 ﾠinformation	 ﾠand	 ﾠanalysis	 ﾠprovided	 ﾠby	 ﾠNSF	 ﾠand	 ﾠLDEO,	 ﾠ
the	 ﾠproposed	 ﾠactivities	 ﾠmeet	 ﾠthe	 ﾠcriteria	 ﾠestablished	 ﾠfor	 ﾠissuance	 ﾠof	 ﾠan	 ﾠIHA.	 ﾠ	 ﾠTherefore,	 ﾠthe	 ﾠMLSOC	 ﾠurges	 ﾠ
NMFS	 ﾠto	 ﾠapprove	 ﾠthis	 ﾠapplication	 ﾠfor	 ﾠan	 ﾠIHA.	 ﾠ	 ﾠ
	 ﾠ
R/V	 ﾠLangseth,	 ﾠand	 ﾠits	 ﾠpredecessor,	 ﾠR/V	 ﾠEwing,	 ﾠcompleted	 ﾠmore	 ﾠthan	 ﾠa	 ﾠdecade’s	 ﾠworth	 ﾠof	 ﾠ
academic/government	 ﾠseismic	 ﾠprograms	 ﾠwith	 ﾠthe	 ﾠhighest	 ﾠstandards	 ﾠof	 ﾠmitigation	 ﾠand	 ﾠmonitoring	 ﾠand	 ﾠ
without	 ﾠthe	 ﾠdire,	 ﾠunfounded	 ﾠresults	 ﾠpurported	 ﾠby	 ﾠopponents	 ﾠof	 ﾠthe	 ﾠactivities	 ﾠ(e.g.,	 ﾠno	 ﾠmarine	 ﾠmammal	 ﾠ
mass	 ﾠstrandings).	 ﾠ	 ﾠAs	 ﾠa	 ﾠconsequence	 ﾠof	 ﾠpast	 ﾠactivities,	 ﾠacademic	 ﾠscientists	 ﾠhave	 ﾠprovided	 ﾠsignificant	 ﾠ
contributions	 ﾠto	 ﾠsociety	 ﾠthrough	 ﾠresults	 ﾠwhich	 ﾠhave	 ﾠenhanced	 ﾠour	 ﾠunderstanding	 ﾠof	 ﾠthe	 ﾠEarth,	 ﾠEarth	 ﾠ
processes,	 ﾠand	 ﾠgeohazards.	 ﾠ	 ﾠAdditionally,	 ﾠobservations	 ﾠmade	 ﾠby	 ﾠthe	 ﾠPSVOs	 ﾠaboard	 ﾠseismic	 ﾠexpeditions	 ﾠ
are	 ﾠcontributing	 ﾠto	 ﾠbetter	 ﾠunderstanding	 ﾠof	 ﾠthe	 ﾠdistribution	 ﾠand	 ﾠbehavior	 ﾠof	 ﾠmarine	 ﾠmammals	 ﾠand	 ﾠsea	 ﾠ
turtles.	 ﾠWe	 ﾠencourage	 ﾠNMFS	 ﾠ–	 ﾠas	 ﾠa	 ﾠscience	 ﾠbased	 ﾠagency	 ﾠ–	 ﾠto	 ﾠuse	 ﾠscience	 ﾠto	 ﾠmake	 ﾠinformed	 ﾠdecisions,	 ﾠ
perform	 ﾠits	 ﾠregulatory	 ﾠduties,	 ﾠand	 ﾠissue	 ﾠIHAs	 ﾠin	 ﾠan	 ﾠappropriate	 ﾠand	 ﾠtimely	 ﾠmanner.	 ﾠ	 ﾠ
	 ﾠ
Respectfully	 ﾠsubmitted,	 ﾠ
	 ﾠ
Dr.	 ﾠDale	 ﾠSawyer,	 ﾠChair	 ﾠMLSOC	 ﾠ
Rice	 ﾠUniversity	 ﾠ
	 ﾠ
Members:	 ﾠ
Paul	 ﾠBaker,	 ﾠDuke	 ﾠUniversity	 ﾠ
Nathan	 ﾠBangs,	 ﾠUniversity	 ﾠof	 ﾠTexas	 ﾠat	 ﾠAustin	 ﾠ
Deborah	 ﾠHutchinson,	 ﾠU.S.	 ﾠGeological	 ﾠSurvey	 ﾠ
William	 ﾠLang,	 ﾠResource	 ﾠAccess	 ﾠInternational	 ﾠ
David	 ﾠScholl,	 ﾠUniversity	 ﾠof	 ﾠAlaska	 ﾠ
Alexander	 ﾠShor,	 ﾠUniversity	 ﾠof	 ﾠHawaii	 ﾠ
Maurice	 ﾠTivey,	 ﾠWoods	 ﾠHole	 ﾠOceanographic	 ﾠInstitution	 ﾠ
	 ﾠ
Ex-ﾭ‐officio:	 ﾠ
Maya	 ﾠTolstoy,	 ﾠLamont-ﾭ‐Doherty	 ﾠEarth	 ﾠObservatory	 ﾠ
Suzanne	 ﾠCarbotte,	 ﾠLamont-ﾭ‐Doherty	 ﾠEarth	 ﾠObservatory	 ﾠ
	 ﾠ
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Mail Code 40 1-07 
P.O.Box402 
Trenton, NJ 08625-0402 
TEL  (609) 292-2908 
FAX  (609) 292-7695 
BOB MARTIN 
Commissioner 
May 15,2014 
Jolie Harrison, Supervisor 
Incidental Take Program 
Pennits and Conservation Division 
Office of  Protected Resources, National Marine Fisheries Service 
1315 East-West Highway 
Silver Spring, MD 2091 0 
RE:  Comments for Takes of Marine Mammals Incidental to Specified Activities; Marine Geophysical 
Survey  in the Northwest Atlantic Ocean Offshore New Jersey, May to August 2014 
RlN 0648-XD141 
Dear Ms. Harrison: 
The  New  Jersey  Department  of Environmental  Protection  (Department)  respectfully  submits  the 
following  comments for  the above captioned notice,  located  at  Federal Register,  Volume  79,  No.  68, 
April  9,  2014,  which  expires  May  16,  2014.  The  Federal  Notice  is  for  an  Incidental  Harassment 
Authorization (IHA) to be issued by the National Marine Fisheries Service (NMFS). 
Several species of sea turtles and four species of whale, as well as other marine mmmnals, frequent this 
region.  New  Jersey  has  numerous  vessels  operating  marine  mmnmal  boat  tours  that  operate 
predominately  during  the  summer  tourism  season,  which  this  study  period  overlaps.  New Jersey's 
ecotonrism  is  a burgeoning industry that has  received  positive attention from  environmental advocacy 
groups, as  well as  national and local  media outlets.  Harassment of marine mammals and a reduction in 
sighting potential  may have a negative impact on  the economic viability of this  industry.  In addition, 
when the number of dead and dying dolphins increased in 2013 due to morbillivims infections, the State 
of New Jersey via its Animal Healtl1 Diagnostic Laboratmy within the Department of Agriculture began 
providing and funding  laboratory services  for  pathology testing of marine mammals.  This effort was 
conducted in coordination with the Marine Mammal Stranding Center, a not-for-profit entity that was not 
fmancially  equipped to  afford  the  increased  amount of testing needed.  Should  the proposed seismic 
testing  result  in  increased  marine  mammal  strandings  in  New  Jersey,  the  impact  to  state  financial 
resources will be a burden both from on-site state response needed and from any state laboratory services 
provided.  It is reasonably foreseeable that this project is  likely to affect these species and have a direct 
negative impact on State resources. 
The IHA  notice also focuses  on  the study's impacts to marine mammals' habitat.  The Department is 
mindful of potential effects to marine mammal habitat not only because oftl1e study's impact to marine 
mammals'  food  source,  but  also  for  the potential  impacts  to  an  important resource  to  New Jersey's 
recreational and commercial fishing industry.  The proposed area for seismic testing off the coast of NJ 
extends  from  Barnegat Ridge  to the  35  fathom  line  and  runs  in  a  northwest  to  southeast  direction 
New Jersey is an Equal OpportuniO' Employer •  Printed on Recycled Paper and Recyclable intersecting fathom  curves  at  a general perpendicular nature along its  extent.  The entire reach of the 
survey area is utilized by commercial and recreational fishermen from New Jersey and will detrimentally 
impact the marine harvest and economy of  the State of  New Jersey. 
Based on  NMFS data, New Jersey's fisheries,  both commercial and recreational, are  some of the most 
productive, highest grossing and employ more people than other states in  the Mid-Atlantic and along the 
Atlantic Coast. The proposed time frame for the work, late May to August, is the time of peak abundance 
and fisheries activity off New Jersey.  These activities will take place offshore from some of  New Jersey's 
important  fishing  ports,  including  Barnegat Light,  Atlantic City,  and  Point  Pleasant.  Based  on  the 
response of fish to high energy  sound and the distance an impact is  observable, this  survey work may 
further preclude fisheries from  a substantial area during peak operations key to the financial viability of 
our  fisheries.  Thus,  the  proposed  survey  would  have  a  foreseeable  effect  on  public  access  to  and 
utilization of offshore areas, and would likely alter commercial and recreational fishing catch rates and 
patterns. 
Data analysis of commercial and recreational landings from 1996 - 20 13  indicate that this entire area is 
not only used by multiple commercial fisheries including gillnetters, otter trawl vessels, scallop boats, and 
long  liners,  but also  an area heavily  utilized  by  recreational  fishermen.  Both  sectors  in  combination 
pursue over 35  species of fish in this area including but not limited to; albacore,  bluefish, big eye tuna, 
Bluefm tuna,  bonita,  black  sea bass,  butter fish,  cobia,  cod,  smooth  dogfish,  spiny  dogfish,  summer 
flounder, Atlantic menhaden, monkfish, red hake, skate, tilefish, swordfish, yellow fin tuna, and skipjack 
tuna.  Considering just two of the several species harvested during 20 13; summer flounder and black sea 
bass, May through August represents 20 percent of the commercial black sea bass harvest, and 22 percent 
of the  commercial summer flounder  harvest.  This  represents  $250,000  worth of black  sea  bass and 
$1,360,000 of potential  loss  of summer flounder.  This  period  generates  21%  of commercial  harvest 
revenue for New Jersey fishermen and represents 60 to  100% of the entire recreational season for the 
species listed above.  Recreationally, 67% of the annual black sea bass are harvested during this period 
while  89%  for  summer flounder  is  represented during this time  frame.  Local  businesses  including 
restaurants,  hotels,  bait and tackle  shops,  and other coastal related  trades are  dependent on this time 
period generating income. 
A  portion of the proposed survey area is  a recognized productive and historical fishing area known as 
"The Fingers" under NJDEP's Prime Fisheries Area Mapping.  Contrary to the  portrayal  in  the Draft 
Environmental Assessment in  support of  the iliA, areas beyond State waters are also heavily utilized by 
New Jersey's commercial and recreational fishing industry. Marine fish and fisheries are protected under 
the NJCMP, and public access to and use of natural resources are major components of the CZMA and 
the NJCMP.  Based  on  previous  studies  examining  seismic  surveys  and  fisheries  disturbances,  it  is 
reasonably  foreseeable  that  the  proposed  surveys  will  have  an  impact  from  fisheries  distribution, 
movement,  migration  and  spawning  perspectives  that  will  lead  to  direct  and  indirect  negative 
consequences to NJ's fishing  industries.  The  Svein Lokkehorg, et al.  study highlighted that "reduced 
catches  on  fishing  grounds  exposed  to  seismic  survey  activities  have  been  demonstrated."'  The 
conclusions reached by the Lokkeborg study are further supported by other recent studies concluding that 
catch rates reduced in the presence of  seismic studies.' 
1 L0kkeborg, S.; Ona, E.; Void, A.; &  Salthaug, A., 2012.  Effects of Sounds from Seismic Air Guns on Fish 
Behavior and Catch Rates.  Advances in Experimental Medicine and Biology, 730, 415-419. 
2 Fewtrell, J.L. &  McCauley R.D., 2012, Impact of Air Gun Noise on Behavior of Marine Fish and Squid. Marine 
Pollution Bulletin, 64, 984-993. According to NJ coastal policies, critical wildlife and endangered or threatened wildlife habitats are areas 
that serve an essential role  in  maintaining wildlife throughout their lifecycle. New Jersey;s CZM rules 
discourage development that would affect ctitical wildlife habitats.  Offshore waters  serve as essential 
habitat for numerous fish and invertebrate species during various stages of their lifecycles. Studjes have 
concluded that "evidence that noise exposure during larval development produces body malfonuations in 
marine  invettebrates.  Scallop  larvae  exposed  to  playbacks  of  seismic  pulses  showed  significant 
developmental  delays  and  46%  developed  body  abnormalities.  Similar effects  were observed  in  all 
independent samples exposed to noise while no malformations were found in  the control groups."
3  A 
reduction in barvestable stock would result in further impacts to our commercial fisheries. 
For the  reasons  stated  above,  the Department respectfully requests NMFS  not issue  an  IHA for  the 
proposed study because of the likely impact to New Jersey's resources, including marine mammals and 
marine mammal habitat. 
Sincerely, 
Job\  ~tin~  O~~ ~fth~~eputy  Commissioner 
Cc:  M.ichele Siekerka, Deputy Commissioner 
David Fanz, Assistant Director, Land Use Regulation 
Mmiy Rosen, Manager, New Jersey Coastal Management PrograJU 
Brandon Muffley, Manager, Bureau of  Marine Fisheries 
3 deSoto, N.; Delorme, N.; Atkins, J.; Howard, S.; Williams, J. & Johnson, M.  2013. Anthropogenic noise causes 
body malformations and delays development in marine larvae.  Scientific Reports.  3.  Article No. 2831. Clean	 ﾠOcean	 ﾠAction	 ﾠﾷ∙	 ﾠThe	 ﾠOcean	 ﾠFoundation	 ﾠﾷ∙	 ﾠCenter	 ﾠfor	 ﾠBiological	 ﾠDiversity	 ﾠ	 ﾠ
Hands	 ﾠAcross	 ﾠthe	 ﾠSand	 ﾠﾷ∙	 ﾠSave	 ﾠBarnegat	 ﾠBay	 ﾠﾷ∙	 ﾠClean	 ﾠWater	 ﾠAction	 ﾠﾷ∙	 ﾠCWA	 ﾠLocal	 ﾠ1075	 ﾠﾷ∙	 ﾠ
Paddleout.org	 ﾠ
	 ﾠ
May	 ﾠ16,	 ﾠ2014	 ﾠ
	 ﾠ
Via	 ﾠelectronic	 ﾠmail	 ﾠsent	 ﾠto	 ﾠITP.Cody@noaa.gov	 ﾠ
Ms.	 ﾠJolie	 ﾠHarrison	 ﾠ
Supervisor,	 ﾠIncidental	 ﾠTake	 ﾠProgram	 ﾠ
Permits	 ﾠand	 ﾠConservation	 ﾠDivision	 ﾠ
Office	 ﾠof	 ﾠProtected	 ﾠResources	 ﾠ
National	 ﾠMarine	 ﾠFisheries	 ﾠService	 ﾠ
1315	 ﾠEast-ﾭ‐West	 ﾠHighway	 ﾠ
Silver	 ﾠSpring,	 ﾠMD	 ﾠ20910	 ﾠ
	 ﾠ
RE:	 ﾠComments	 ﾠon	 ﾠthe	 ﾠNational	 ﾠMarine	 ﾠFisheries	 ﾠService	 ﾠIncidental	 ﾠHarassment	 ﾠAuthorization	 ﾠ
for	 ﾠthe	 ﾠTakes	 ﾠof	 ﾠMarine	 ﾠMammals	 ﾠIncidental	 ﾠto	 ﾠSpecified	 ﾠActivities;	 ﾠMarine	 ﾠGeophysical	 ﾠ
Survey	 ﾠin	 ﾠthe	 ﾠNorthwest	 ﾠAtlantic	 ﾠOcean	 ﾠOffshore	 ﾠNew	 ﾠJersey,	 ﾠMay	 ﾠto	 ﾠAugust	 ﾠ2014	 ﾠ(RIN	 ﾠ0648-ﾭ‐
XD141)	 ﾠ
	 ﾠ
Dear	 ﾠMs.	 ﾠHarrison:	 ﾠ
On	 ﾠbehalf	 ﾠof	 ﾠthe	 ﾠundersigned	 ﾠorganizations,	 ﾠClean	 ﾠOcean	 ﾠAction	 ﾠ(COA)	 ﾠsubmits	 ﾠthe	 ﾠfollowing	 ﾠ
comments	 ﾠin	 ﾠresponse	 ﾠto	 ﾠthe	 ﾠNational	 ﾠMarine	 ﾠFisheries	 ﾠService	 ﾠ(NMFS)	 ﾠrequest	 ﾠfor	 ﾠcomments	 ﾠ
for	 ﾠthe	 ﾠproposed	 ﾠincidental	 ﾠharassment	 ﾠauthorization	 ﾠ(IHA)	 ﾠfor	 ﾠthe	 ﾠtakes	 ﾠof	 ﾠmarine	 ﾠmammals	 ﾠ
incidental	 ﾠto	 ﾠa	 ﾠmarine	 ﾠgeophysical	 ﾠsurvey	 ﾠin	 ﾠthe	 ﾠNorthwest	 ﾠAtlantic	 ﾠOcean	 ﾠOffshore	 ﾠNew	 ﾠJersey,	 ﾠ
May	 ﾠto	 ﾠAugust	 ﾠ2014	 ﾠ(RIN	 ﾠ0648-ﾭ‐XD141).
1	 ﾠ	 ﾠ
Lamont-ﾭ‐Doherty	 ﾠEarth	 ﾠObservatory	 ﾠ(L-ﾭ‐DEO),	 ﾠin	 ﾠcollaboration	 ﾠwith	 ﾠthe	 ﾠNational	 ﾠScience	 ﾠ
Foundation,	 ﾠRutgers	 ﾠUniversity,	 ﾠand	 ﾠthe	 ﾠUniversity	 ﾠof	 ﾠTexas,	 ﾠproposes	 ﾠto	 ﾠconduct	 ﾠa	 ﾠseismic	 ﾠ
vessel	 ﾠsurvey	 ﾠoff	 ﾠthe	 ﾠcoast	 ﾠof	 ﾠNew	 ﾠJersey	 ﾠbetween	 ﾠMay	 ﾠand	 ﾠAugust	 ﾠ2014	 ﾠto	 ﾠstudy	 ﾠchanges	 ﾠin	 ﾠ
sea	 ﾠlevel	 ﾠfrom	 ﾠ60	 ﾠmillion	 ﾠyears	 ﾠago	 ﾠto	 ﾠpresent	 ﾠ(“Proposed	 ﾠProject”).	 ﾠ	 ﾠThe	 ﾠProposed	 ﾠProject	 ﾠ
includes	 ﾠthe	 ﾠuse	 ﾠof	 ﾠtwo	 ﾠfour-ﾭ‐	 ﾠor	 ﾠeight-ﾭ‐airgun	 ﾠsubarrays	 ﾠoperating	 ﾠalternately,	 ﾠin	 ﾠconjunction	 ﾠ
with	 ﾠa	 ﾠmultibeam	 ﾠechosounder,	 ﾠsub-ﾭ‐bottom	 ﾠprofiler,	 ﾠand	 ﾠacoustic	 ﾠDoppler	 ﾠcurrent	 ﾠprofiler.	 ﾠ	 ﾠThe	 ﾠ
nominal	 ﾠsource	 ﾠlevels	 ﾠof	 ﾠthe	 ﾠairgun	 ﾠsubarrays	 ﾠrange	 ﾠfrom	 ﾠ246	 ﾠto	 ﾠ253	 ﾠdecibels	 ﾠ(dB)	 ﾠre:	 ﾠ1	 ﾠµPa	 ﾠ
(peak-ﾭ‐to-ﾭ‐peak),	 ﾠand	 ﾠairguns	 ﾠwould	 ﾠfire	 ﾠevery	 ﾠ5.4	 ﾠseconds,	 ﾠ24	 ﾠhours	 ﾠa	 ﾠday,	 ﾠfor	 ﾠa	 ﾠ30	 ﾠday	 ﾠperiod	 ﾠ
set	 ﾠto	 ﾠcommence	 ﾠon	 ﾠJune	 ﾠ3,	 ﾠ2014.	 ﾠ	 ﾠThe	 ﾠarea	 ﾠto	 ﾠbe	 ﾠsurveyed	 ﾠis	 ﾠa	 ﾠroughly	 ﾠrectangular	 ﾠregion	 ﾠthat	 ﾠ
	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ
1	 ﾠ79	 ﾠFed.	 ﾠReg.	 ﾠat	 ﾠ14780	 ﾠ(Monday,	 ﾠMarch	 ﾠ17,	 ﾠ2014)	 ﾠ(hereafter	 ﾠ“NMFS	 ﾠIHA”).	 ﾠencompasses	 ﾠapproximately	 ﾠ230	 ﾠsquare	 ﾠmiles	 ﾠand	 ﾠis	 ﾠpositioned	 ﾠbetween	 ﾠ15.5	 ﾠand	 ﾠ52.8	 ﾠmiles	 ﾠof	 ﾠ
the	 ﾠcoast	 ﾠof	 ﾠNew	 ﾠJersey.	 ﾠ	 ﾠ	 ﾠ
NMFS	 ﾠissued	 ﾠits	 ﾠproposed	 ﾠIHA	 ﾠfor	 ﾠtakes	 ﾠof	 ﾠ690	 ﾠmarine	 ﾠmammals	 ﾠby	 ﾠharassment	 ﾠunder	 ﾠsection	 ﾠ
101(a)(5)(D)	 ﾠof	 ﾠthe	 ﾠMarine	 ﾠMammal	 ﾠProtection	 ﾠAct	 ﾠ(MMPA).	 ﾠ	 ﾠThe	 ﾠProposed	 ﾠProject	 ﾠis	 ﾠsubject	 ﾠto	 ﾠ
regulations	 ﾠunder	 ﾠthe	 ﾠNational	 ﾠEnvironmental	 ﾠPolicy	 ﾠAct	 ﾠ(NEPA)	 ﾠand	 ﾠmust	 ﾠalso	 ﾠrequest	 ﾠa	 ﾠ
Section	 ﾠ7	 ﾠConsultation	 ﾠunder	 ﾠthe	 ﾠEndangered	 ﾠSpecies	 ﾠAct	 ﾠ(ESA)
2	 ﾠand	 ﾠan	 ﾠEssential	 ﾠFish	 ﾠHabitat	 ﾠ
assessment	 ﾠunder	 ﾠthe	 ﾠMagnuson-ﾭ‐Stevens	 ﾠFishery	 ﾠConservation	 ﾠand	 ﾠManagement	 ﾠAct.
3	 ﾠ	 ﾠ
For	 ﾠthe	 ﾠreasons	 ﾠdetailed	 ﾠherein,	 ﾠthe	 ﾠundersigned	 ﾠorganizations	 ﾠrequest	 ﾠdenial	 ﾠof	 ﾠthe	 ﾠNMFS	 ﾠIHA	 ﾠ
on	 ﾠthe	 ﾠgrounds	 ﾠthat	 ﾠthe	 ﾠpotential	 ﾠimpacts	 ﾠto	 ﾠmarine	 ﾠmammals	 ﾠare	 ﾠincompatible	 ﾠwith	 ﾠthe	 ﾠgoals,	 ﾠ
mandates,	 ﾠand	 ﾠprohibitions	 ﾠof	 ﾠthe	 ﾠMMPA.	 ﾠ	 ﾠHowever,	 ﾠshould	 ﾠNMFS	 ﾠdetermine	 ﾠthat	 ﾠit	 ﾠwill	 ﾠ
proceed	 ﾠwith	 ﾠissuance	 ﾠof	 ﾠa	 ﾠfinal	 ﾠIHA,	 ﾠsignificant	 ﾠrevision	 ﾠof	 ﾠthe	 ﾠauthorization	 ﾠand	 ﾠthe	 ﾠ
completion	 ﾠof	 ﾠa	 ﾠfull	 ﾠEnvironmental	 ﾠImpact	 ﾠStatement	 ﾠ(EIS)	 ﾠwould	 ﾠbe	 ﾠnecessary	 ﾠto	 ﾠremedy	 ﾠissues	 ﾠ
of	 ﾠincomplete	 ﾠinformation,	 ﾠinadequate	 ﾠassessment	 ﾠof	 ﾠimpacts,	 ﾠand	 ﾠinsufficient	 ﾠevaluation	 ﾠof	 ﾠ
alternatives	 ﾠand	 ﾠmitigation	 ﾠmeasures.	 ﾠ	 ﾠImportantly,	 ﾠthe	 ﾠProposed	 ﾠProject	 ﾠshould	 ﾠnot	 ﾠbe	 ﾠ
conducted	 ﾠduring	 ﾠsummer,	 ﾠwhich	 ﾠis	 ﾠthe	 ﾠpeak	 ﾠof	 ﾠmarine	 ﾠmammal	 ﾠ(and	 ﾠother	 ﾠmarine	 ﾠspecies)	 ﾠ
activity	 ﾠoff	 ﾠthe	 ﾠNew	 ﾠJersey	 ﾠcoast,	 ﾠas	 ﾠwell	 ﾠas	 ﾠthe	 ﾠheight	 ﾠof	 ﾠtourism	 ﾠand	 ﾠfishing	 ﾠseasons.	 ﾠ	 ﾠ
Moreover,	 ﾠNMFS	 ﾠwould	 ﾠhave	 ﾠto	 ﾠensure	 ﾠthat	 ﾠbest	 ﾠavailable	 ﾠscience	 ﾠand	 ﾠregulatory	 ﾠreview	 ﾠare	 ﾠ
incorporated	 ﾠinto	 ﾠthe	 ﾠdocument,	 ﾠand	 ﾠrequire	 ﾠstronger	 ﾠmitigation	 ﾠmeasures	 ﾠand	 ﾠconsider	 ﾠ
different	 ﾠtimes	 ﾠof	 ﾠyear	 ﾠfor	 ﾠthe	 ﾠProposed	 ﾠProject.	 ﾠ
I.	 ﾠ NMFS	 ﾠmust	 ﾠensure	 ﾠthat	 ﾠits	 ﾠIHA	 ﾠcomplies	 ﾠwith	 ﾠthe	 ﾠMMPA.	 ﾠ
The	 ﾠMMPA	 ﾠplaces	 ﾠa	 ﾠ“moratorium	 ﾠon	 ﾠthe	 ﾠtaking”	 ﾠof	 ﾠmarine	 ﾠmammals.
4	 ﾠ	 ﾠAny	 ﾠauthorization	 ﾠto	 ﾠ
take	 ﾠmarine	 ﾠmammals	 ﾠmust	 ﾠresult	 ﾠin	 ﾠthe	 ﾠincidental	 ﾠtake	 ﾠof	 ﾠonly	 ﾠ“small	 ﾠnumbers	 ﾠof	 ﾠmarine	 ﾠ
mammals	 ﾠof	 ﾠa	 ﾠspecies	 ﾠor	 ﾠpopulation	 ﾠstock,”	 ﾠand	 ﾠcan	 ﾠhave	 ﾠno	 ﾠmore	 ﾠthan	 ﾠa	 ﾠ“negligible	 ﾠimpact”	 ﾠ
on	 ﾠspecies	 ﾠand	 ﾠstocks.	 ﾠ	 ﾠFurthermore,	 ﾠNMFS	 ﾠmust	 ﾠprovide	 ﾠfor	 ﾠthe	 ﾠmonitoring	 ﾠand	 ﾠreporting	 ﾠof	 ﾠ
such	 ﾠtakings	 ﾠand	 ﾠmust	 ﾠprescribe	 ﾠmethods	 ﾠand	 ﾠmeans	 ﾠof	 ﾠaffecting	 ﾠthe	 ﾠ“least	 ﾠpracticable	 ﾠadverse	 ﾠ
impact”	 ﾠon	 ﾠthe	 ﾠspecies	 ﾠor	 ﾠstock	 ﾠand	 ﾠtheir	 ﾠhabitat.
5	 ﾠ	 ﾠ
A.	 ﾠ Scientific	 ﾠevidence	 ﾠsupports	 ﾠmarine	 ﾠmammal	 ﾠharassment	 ﾠbelow	 ﾠthe	 ﾠ160-ﾭ‐dB	 ﾠ
Level	 ﾠB	 ﾠthreshold	 ﾠ
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 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ
2	 ﾠSection	 ﾠ7	 ﾠof	 ﾠthe	 ﾠESA	 ﾠ(16	 ﾠU.S.C.	 ﾠ1531	 ﾠet	 ﾠseq.)	 ﾠoutlines	 ﾠthe	 ﾠprocedures	 ﾠfor	 ﾠFederal	 ﾠinteragency	 ﾠcooperation	 ﾠto	 ﾠ
conserve	 ﾠfederally-ﾭ‐listed	 ﾠspecies	 ﾠand	 ﾠdesignated	 ﾠcritical	 ﾠhabitats.	 ﾠ
3	 ﾠPublic	 ﾠLaw	 ﾠ(P.L.)	 ﾠ94-ﾭ‐265,	 ﾠas	 ﾠamended	 ﾠby	 ﾠthe	 ﾠMagnuson-ﾭ‐Stevens	 ﾠFishery	 ﾠConservation	 ﾠand	 ﾠManagement	 ﾠ	 ﾠ
Reauthorization	 ﾠAct	 ﾠ(P.L.	 ﾠ109-ﾭ‐479).	 ﾠ	 ﾠEFH	 ﾠGuidelines	 ﾠat	 ﾠ50	 ﾠCFR	 ﾠ600.05-ﾭ‐600.930	 ﾠoutline	 ﾠthe	 ﾠprocess	 ﾠto	 ﾠsatisfy	 ﾠEFH	 ﾠ
consultation	 ﾠunder	 ﾠSection	 ﾠ305(b)(2)-ﾭ‐(4))	 ﾠof	 ﾠthe	 ﾠMSA.	 ﾠ
4	 ﾠ16	 ﾠU.S.C.	 ﾠ§	 ﾠ1371(a).	 ﾠ	 ﾠ
5	 ﾠ16	 ﾠU.S.C.	 ﾠ§	 ﾠ1371(a)(5)(A)	 ﾠ&	 ﾠ(D).	 ﾠThe	 ﾠproposed	 ﾠIHA	 ﾠuses	 ﾠthe	 ﾠsingle	 ﾠsound	 ﾠpressure	 ﾠlevel	 ﾠof	 ﾠ160	 ﾠdB	 ﾠre	 ﾠ1	 ﾠµPa	 ﾠ(RMS)	 ﾠas	 ﾠa	 ﾠthreshold	 ﾠ
for	 ﾠbehavioral,	 ﾠsub-ﾭ‐lethal	 ﾠtake	 ﾠin	 ﾠall	 ﾠmarine	 ﾠmammal	 ﾠspecies	 ﾠaffected	 ﾠby	 ﾠthe	 ﾠproposed	 ﾠsurvey.
6	 ﾠ	 ﾠ
This	 ﾠapproach	 ﾠdoes	 ﾠnot	 ﾠreflect	 ﾠthe	 ﾠbest	 ﾠavailable	 ﾠscience,	 ﾠand	 ﾠthe	 ﾠchoice	 ﾠof	 ﾠthreshold	 ﾠis	 ﾠnot	 ﾠ
sufficiently	 ﾠconservative	 ﾠin	 ﾠseveral	 ﾠimportant	 ﾠrespects.	 ﾠ	 ﾠIn	 ﾠfact,	 ﾠfive	 ﾠof	 ﾠthe	 ﾠworld’s	 ﾠleading	 ﾠ
biologists	 ﾠand	 ﾠbioacousticians	 ﾠworking	 ﾠin	 ﾠthis	 ﾠfield	 ﾠrecently	 ﾠcharacterized	 ﾠthe	 ﾠ160-ﾭ‐dB	 ﾠthreshold	 ﾠ
as	 ﾠ“overly	 ﾠsimplified,	 ﾠscientifically	 ﾠoutdated,	 ﾠand	 ﾠartificially	 ﾠrigid.”
7	 ﾠ	 ﾠTherefore,	 ﾠthe	 ﾠbest	 ﾠ
available	 ﾠscience	 ﾠindicates	 ﾠthat	 ﾠNMFS	 ﾠmust	 ﾠuse	 ﾠa	 ﾠmore	 ﾠconservative	 ﾠthreshold.	 ﾠ	 ﾠ	 ﾠ
Using	 ﾠa	 ﾠsingle	 ﾠsound	 ﾠpressure	 ﾠlevel	 ﾠof	 ﾠ160-ﾭ‐dB	 ﾠfor	 ﾠharassment	 ﾠrepresents	 ﾠa	 ﾠmajor	 ﾠstep	 ﾠbackward	 ﾠ
from	 ﾠrecent	 ﾠprogrammatic	 ﾠauthorizations.	 ﾠ	 ﾠFor	 ﾠNavy	 ﾠsonar	 ﾠactivity,	 ﾠfor	 ﾠexample,	 ﾠNMFS	 ﾠhas	 ﾠ
incorporated	 ﾠlinear	 ﾠrisk	 ﾠfunctions	 ﾠinto	 ﾠits	 ﾠanalysis,	 ﾠwhich	 ﾠendeavor	 ﾠto	 ﾠaccount	 ﾠfor	 ﾠrisk	 ﾠand	 ﾠ
individual	 ﾠvariability	 ﾠand	 ﾠto	 ﾠreflect	 ﾠthe	 ﾠpotential	 ﾠfor	 ﾠtake	 ﾠat	 ﾠrelatively	 ﾠlow	 ﾠsource	 ﾠlevels.
8	 ﾠ	 ﾠ
Furthermore,	 ﾠcurrent	 ﾠscientific	 ﾠliterature	 ﾠestablishes	 ﾠthat	 ﾠbehavioral	 ﾠdisruption	 ﾠcan	 ﾠoccur	 ﾠat	 ﾠ
substantially	 ﾠlower	 ﾠreceived	 ﾠlevels	 ﾠfor	 ﾠsome	 ﾠmarine	 ﾠmammal	 ﾠspecies,	 ﾠincluding	 ﾠthese	 ﾠthat	 ﾠwill	 ﾠ
be	 ﾠimpacted	 ﾠby	 ﾠthe	 ﾠProposed	 ﾠProject.	 ﾠFor	 ﾠexample,	 ﾠthe	 ﾠstartup	 ﾠof	 ﾠa	 ﾠseismic	 ﾠsurvey	 ﾠhas	 ﾠbeen	 ﾠ
shown	 ﾠto	 ﾠcause	 ﾠendangered	 ﾠfin	 ﾠand	 ﾠhumpback	 ﾠwhales	 ﾠto	 ﾠstop	 ﾠvocalizing	 ﾠ–	 ﾠa	 ﾠbehavior	 ﾠessential	 ﾠ
to	 ﾠbreeding	 ﾠand	 ﾠforaging.
9	 ﾠ	 ﾠSimilarly,	 ﾠa	 ﾠlow-ﾭ‐frequency,	 ﾠhigh-ﾭ‐amplitude	 ﾠfish	 ﾠshoal	 ﾠimaging	 ﾠdevice	 ﾠ
was	 ﾠrecently	 ﾠfound	 ﾠto	 ﾠsilence	 ﾠhumpback	 ﾠwhales	 ﾠat	 ﾠa	 ﾠdistance	 ﾠof	 ﾠup	 ﾠto	 ﾠ200	 ﾠkilometers,	 ﾠwhere	 ﾠ
received	 ﾠlevels	 ﾠranged	 ﾠfrom	 ﾠ5	 ﾠto	 ﾠ22	 ﾠdB	 ﾠabove	 ﾠambient	 ﾠnoise	 ﾠlevels.
10	 ﾠ	 ﾠGroups	 ﾠof	 ﾠhumpback	 ﾠ
whales	 ﾠin	 ﾠthe	 ﾠwild	 ﾠhave	 ﾠbeen	 ﾠobserved	 ﾠto	 ﾠexhibit	 ﾠavoidance	 ﾠbehaviors	 ﾠat	 ﾠa	 ﾠdistance	 ﾠof	 ﾠtwo	 ﾠ
kilometers	 ﾠfrom	 ﾠa	 ﾠsmall	 ﾠairgun	 ﾠarray;	 ﾠthe	 ﾠreceived	 ﾠlevels	 ﾠin	 ﾠthese	 ﾠtrials	 ﾠwere	 ﾠ159	 ﾠdB	 ﾠre:	 ﾠ1	 ﾠµPa
2	 ﾠ
peak-ﾭ‐to-ﾭ‐peak.
11	 ﾠ	 ﾠBlue	 ﾠwhale	 ﾠbehavioral	 ﾠchanges	 ﾠin	 ﾠresponse	 ﾠto	 ﾠa	 ﾠsmall	 ﾠairgun	 ﾠarray	 ﾠhave	 ﾠalso	 ﾠ
been	 ﾠmonitored.	 ﾠ	 ﾠResearchers	 ﾠtracked	 ﾠa	 ﾠblue	 ﾠwhale	 ﾠtraveling	 ﾠand	 ﾠvocalizing	 ﾠin	 ﾠthe	 ﾠvicinity	 ﾠof	 ﾠa	 ﾠ
vessel	 ﾠfiring	 ﾠa	 ﾠfour-ﾭ‐gun	 ﾠarray	 ﾠwith	 ﾠa	 ﾠsource	 ﾠlevel	 ﾠof	 ﾠ215	 ﾠdB	 ﾠre:	 ﾠ1	 ﾠµPa
2	 ﾠpeak-ﾭ‐to-ﾭ‐peak	 ﾠand	 ﾠnoted	 ﾠ
that	 ﾠat	 ﾠa	 ﾠdistance	 ﾠof	 ﾠ10	 ﾠkilometers	 ﾠfrom	 ﾠthe	 ﾠvessel	 ﾠ(where	 ﾠthe	 ﾠreceived	 ﾠlevel	 ﾠwas	 ﾠestimated	 ﾠto	 ﾠ
be	 ﾠ143	 ﾠdB	 ﾠre:	 ﾠ1	 ﾠµPa
2	 ﾠpeak-ﾭ‐to-ﾭ‐peak),	 ﾠthe	 ﾠwhale	 ﾠceased	 ﾠvocalizations	 ﾠfor	 ﾠan	 ﾠhour	 ﾠand	 ﾠchanged	 ﾠ
	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ
6	 ﾠ79	 ﾠFed.	 ﾠReg.	 ﾠat	 ﾠ14801.	 ﾠ
7	 ﾠClark,	 ﾠC.,	 ﾠMann,	 ﾠD.,	 ﾠMiller,	 ﾠP.,	 ﾠNowacek,	 ﾠD.,	 ﾠand	 ﾠSouthall,	 ﾠB.,	 ﾠComments	 ﾠon	 ﾠArctic	 ﾠOcean	 ﾠDraft	 ﾠEnvironmental	 ﾠ
Impact	 ﾠStatement	 ﾠat	 ﾠ2	 ﾠ(Feb.	 ﾠ28,	 ﾠ2012);	 ﾠsee	 ﾠ40	 ﾠC.F.R.	 ﾠ§	 ﾠ1502.22.	 ﾠ
8	 ﾠSee,	 ﾠe.g.,	 ﾠ74	 ﾠFed.	 ﾠReg.	 ﾠ4844,	 ﾠ4844-ﾭ‐4885	 ﾠ(Jan.	 ﾠ27,	 ﾠ2009).	 ﾠ
9	 ﾠClark,	 ﾠC.W.,	 ﾠand	 ﾠGagnon,	 ﾠG.C.	 ﾠ2006.	 ﾠConsidering	 ﾠthe	 ﾠtemporal	 ﾠand	 ﾠspatial	 ﾠscales	 ﾠof	 ﾠnoise	 ﾠexposures	 ﾠfrom	 ﾠseismic	 ﾠ
surveys	 ﾠon	 ﾠbaleen	 ﾠwhales.	 ﾠ(IWC	 ﾠSci.	 ﾠComm.	 ﾠDoc.	 ﾠIWC/SC/58/E9);	 ﾠsee	 ﾠalso	 ﾠMacLeod,	 ﾠK.,	 ﾠSimmonds,	 ﾠM.P.,	 ﾠand	 ﾠ
Murray,	 ﾠE.,	 ﾠAbundance	 ﾠof	 ﾠfin	 ﾠ(Balaenoptera	 ﾠphysalus)	 ﾠand	 ﾠsei	 ﾠwhales	 ﾠ(B.	 ﾠBorealis)	 ﾠamid	 ﾠoil	 ﾠexploration	 ﾠand	 ﾠ
development	 ﾠoff	 ﾠnorthwest	 ﾠScotland,	 ﾠJournal	 ﾠof	 ﾠCetacean	 ﾠResearch	 ﾠand	 ﾠManagement	 ﾠ8:	 ﾠ247-ﾭ‐254	 ﾠ(2006).	 ﾠ
10	 ﾠRisch,	 ﾠD.,	 ﾠCorkeron,	 ﾠP.J.,	 ﾠEllison,	 ﾠW.T.,	 ﾠand	 ﾠvan	 ﾠParijs,	 ﾠS.M.,	 ﾠChanges	 ﾠin	 ﾠhumpback	 ﾠwhale	 ﾠsong	 ﾠoccurrence	 ﾠin	 ﾠ
response	 ﾠto	 ﾠan	 ﾠacoustic	 ﾠsource	 ﾠ200	 ﾠkm	 ﾠaway,	 ﾠPLoS	 ﾠONE	 ﾠ7(1):	 ﾠe29741.	 ﾠdoi:10.1371/journal.pone.0029741	 ﾠ(2012).	 ﾠ
11	 ﾠMcCauley,	 ﾠR.D.,	 ﾠJenner,	 ﾠM.N.,	 ﾠJenner,	 ﾠC.,	 ﾠMcCabe,	 ﾠK.A.,	 ﾠand	 ﾠMurdoch,	 ﾠJ.	 ﾠ1998.	 ﾠThe	 ﾠresponse	 ﾠof	 ﾠhumpback	 ﾠwhales	 ﾠ
(Megaptera	 ﾠnovaeangliae)	 ﾠto	 ﾠoffshore	 ﾠseismic	 ﾠsurvey:	 ﾠPreliminary	 ﾠresults	 ﾠof	 ﾠobservations	 ﾠabove	 ﾠa	 ﾠworking	 ﾠseismic	 ﾠ
vessel	 ﾠand	 ﾠexperimental	 ﾠexposures.	 ﾠAppea	 ﾠJournal:	 ﾠ692-ﾭ‐706.	 ﾠcourse	 ﾠsignificantly.
12	 ﾠ	 ﾠThe	 ﾠliterature	 ﾠalso	 ﾠshows	 ﾠthat	 ﾠharbor	 ﾠporpoises	 ﾠare	 ﾠacutely	 ﾠsensitive	 ﾠto	 ﾠa	 ﾠ
range	 ﾠof	 ﾠanthropogenic	 ﾠsounds,	 ﾠincluding	 ﾠairguns.	 ﾠThey	 ﾠhave	 ﾠbeen	 ﾠobserved	 ﾠto	 ﾠengage	 ﾠin	 ﾠ
avoidance	 ﾠresponses	 ﾠ50	 ﾠmiles	 ﾠfrom	 ﾠa	 ﾠseismic	 ﾠairgun	 ﾠarray,	 ﾠa	 ﾠresult	 ﾠthat	 ﾠis	 ﾠconsistent	 ﾠwith	 ﾠboth	 ﾠ
captive	 ﾠand	 ﾠwild	 ﾠanimal	 ﾠstudies	 ﾠshowing	 ﾠthem	 ﾠabandoning	 ﾠhabitat	 ﾠin	 ﾠresponse	 ﾠto	 ﾠpulsed	 ﾠsounds	 ﾠ
at	 ﾠvery	 ﾠlow	 ﾠreceived	 ﾠlevels,	 ﾠwell	 ﾠbelow	 ﾠ120	 ﾠdB.
13	 ﾠ	 ﾠCuvier’s	 ﾠbeaked	 ﾠwhales	 ﾠexhibited	 ﾠalarming	 ﾠ
behavioral	 ﾠimpacts	 ﾠwhen	 ﾠexposed	 ﾠto	 ﾠsonar	 ﾠat	 ﾠlow	 ﾠreceived	 ﾠlevels	 ﾠof	 ﾠ89-ﾭ‐127dB	 ﾠre:	 ﾠ1	 ﾠµPa.
14	 ﾠ
Although	 ﾠthe	 ﾠproposed	 ﾠIHA	 ﾠNMFS	 ﾠcites	 ﾠmany	 ﾠstudies	 ﾠthat	 ﾠshow	 ﾠlow-ﾭ‐frequency	 ﾠsounds	 ﾠin	 ﾠ
general	 ﾠand	 ﾠseismic	 ﾠsurveys	 ﾠin	 ﾠparticular	 ﾠcan	 ﾠhave	 ﾠsignificant	 ﾠbehavioral	 ﾠimpacts	 ﾠto	 ﾠmarine	 ﾠ
mammals	 ﾠwell	 ﾠbelow	 ﾠ160	 ﾠdB,
15	 ﾠNMFS	 ﾠnonetheless	 ﾠirrationally	 ﾠcontinues	 ﾠto	 ﾠrely	 ﾠupon	 ﾠa	 ﾠLevel	 ﾠB	 ﾠ
harassment	 ﾠthreshold	 ﾠof	 ﾠ160	 ﾠdB.	 ﾠ	 ﾠNMFS	 ﾠshould	 ﾠmodify	 ﾠits	 ﾠthreshold	 ﾠestimates,	 ﾠas	 ﾠthey	 ﾠmust	 ﾠbe	 ﾠ
based	 ﾠon	 ﾠthe	 ﾠbest	 ﾠavailable	 ﾠscience;	 ﾠthis	 ﾠwould	 ﾠin	 ﾠturn	 ﾠlikely	 ﾠsignificantly	 ﾠincrease	 ﾠthe	 ﾠestimated	 ﾠ
number	 ﾠof	 ﾠmarine	 ﾠmammal	 ﾠtakes	 ﾠincidental	 ﾠto	 ﾠthe	 ﾠProposed	 ﾠProject.	 ﾠ
	 ﾠ B.	 ﾠ 	 ﾠNMFS’s	 ﾠassertion	 ﾠof	 ﾠno	 ﾠLevel	 ﾠA	 ﾠtakes	 ﾠis	 ﾠnot	 ﾠbased	 ﾠon	 ﾠbest	 ﾠavailable	 ﾠscience	 ﾠ
Although	 ﾠthe	 ﾠNMFS	 ﾠIHA	 ﾠstates	 ﾠthat	 ﾠmarine	 ﾠmammal	 ﾠharassment	 ﾠwill	 ﾠbe	 ﾠlimited	 ﾠto	 ﾠLevel	 ﾠB	 ﾠtakes,	 ﾠ
evidence	 ﾠin	 ﾠthe	 ﾠscientific	 ﾠliterature	 ﾠhas	 ﾠindicated	 ﾠthat	 ﾠtemporary	 ﾠthreshold	 ﾠshifts	 ﾠ(TTS)	 ﾠcan	 ﾠ
occur	 ﾠin	 ﾠcetaceans	 ﾠat	 ﾠsource	 ﾠlevels	 ﾠlower	 ﾠthan	 ﾠproposed	 ﾠfor	 ﾠthis	 ﾠsurvey.	 ﾠ	 ﾠAs	 ﾠNMFS	 ﾠitself	 ﾠcites,	 ﾠa	 ﾠ
recent	 ﾠstudy	 ﾠinvolved	 ﾠthe	 ﾠexposure	 ﾠof	 ﾠa	 ﾠcaptive	 ﾠharbour	 ﾠporpoise	 ﾠto	 ﾠone	 ﾠairgun	 ﾠfiring	 ﾠon	 ﾠthree	 ﾠ
occasions	 ﾠat	 ﾠan	 ﾠaverage	 ﾠsource	 ﾠlevel	 ﾠof	 ﾠ201	 ﾠdB	 ﾠre:	 ﾠ1	 ﾠµPa
2	 ﾠpeak-ﾭ‐to-ﾭ‐peak.
16	 ﾠ	 ﾠIn	 ﾠaddition	 ﾠto	 ﾠ
avoidance	 ﾠbehavior	 ﾠexhibited	 ﾠby	 ﾠthe	 ﾠanimal	 ﾠduring	 ﾠthe	 ﾠtrials,	 ﾠthe	 ﾠresearchers	 ﾠestimated	 ﾠ
through	 ﾠmodeling	 ﾠthat	 ﾠthe	 ﾠonset	 ﾠof	 ﾠTTS	 ﾠthat	 ﾠdid	 ﾠnot	 ﾠfully	 ﾠsubside	 ﾠuntil	 ﾠ55	 ﾠhours	 ﾠafter	 ﾠ
exposure.
17	 ﾠ	 ﾠMoreover,	 ﾠNMFS	 ﾠcannot	 ﾠrationally	 ﾠassume	 ﾠthat	 ﾠother	 ﾠmarine	 ﾠmammals	 ﾠwill	 ﾠnot	 ﾠ
incur	 ﾠinjury	 ﾠat	 ﾠnoise	 ﾠlevels	 ﾠbelow	 ﾠthose	 ﾠin	 ﾠthe	 ﾠProposed	 ﾠProject.	 ﾠ	 ﾠThe	 ﾠLucke	 ﾠet	 ﾠal.	 ﾠstudy	 ﾠ
demonstrates	 ﾠthat	 ﾠTTS	 ﾠcan	 ﾠoccur	 ﾠat	 ﾠdifferent	 ﾠlevels	 ﾠfor	 ﾠdifferent	 ﾠspecies	 ﾠof	 ﾠcetaceans.	 ﾠ	 ﾠ
Moreover,	 ﾠcontrolled	 ﾠexposure	 ﾠtrials	 ﾠin	 ﾠwhich	 ﾠharbor	 ﾠseals	 ﾠwere	 ﾠexposed	 ﾠto	 ﾠsmall	 ﾠairguns	 ﾠfiring	 ﾠ
for	 ﾠone	 ﾠhour	 ﾠat	 ﾠsource	 ﾠlevels	 ﾠranging	 ﾠfrom	 ﾠ215	 ﾠto	 ﾠ224	 ﾠdB	 ﾠre:	 ﾠ1	 ﾠµPa
2	 ﾠpeak-ﾭ‐to-ﾭ‐peak	 ﾠrevealed	 ﾠ
	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ
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 ﾠEmphasis	 ﾠadded.	 ﾠdramatic	 ﾠphysiological	 ﾠand	 ﾠbehavioral	 ﾠresponses,	 ﾠincluding	 ﾠa	 ﾠfright	 ﾠresponse	 ﾠevidenced	 ﾠby	 ﾠ
significant	 ﾠdrops	 ﾠin	 ﾠheart	 ﾠrate;	 ﾠdecreased	 ﾠstomach	 ﾠtemperatures	 ﾠindicating	 ﾠa	 ﾠcessation	 ﾠof	 ﾠ
feeding;	 ﾠand	 ﾠrapid	 ﾠswimming	 ﾠaway	 ﾠfrom	 ﾠthe	 ﾠnoise	 ﾠsource.
18	 ﾠ	 ﾠThus,	 ﾠNMFS	 ﾠcannot	 ﾠassume	 ﾠthat	 ﾠ
TTS	 ﾠand	 ﾠeven	 ﾠpermanent	 ﾠthreshold	 ﾠshifts	 ﾠ(PTS)	 ﾠwould	 ﾠbe	 ﾠunlikely	 ﾠfor	 ﾠmarine	 ﾠmammals	 ﾠin	 ﾠthe	 ﾠ
area	 ﾠof	 ﾠthis	 ﾠProposed	 ﾠProject.	 ﾠ
A	 ﾠnumber	 ﾠof	 ﾠother	 ﾠrecent	 ﾠstudies	 ﾠindicate	 ﾠthat	 ﾠanthropogenic	 ﾠsound	 ﾠcan	 ﾠinduce	 ﾠPTS	 ﾠat	 ﾠlower	 ﾠ
levels	 ﾠthan	 ﾠanticipated.
19	 ﾠ	 ﾠNew	 ﾠdata	 ﾠindicate	 ﾠthat	 ﾠmid-ﾭ‐frequency	 ﾠcetaceans	 ﾠhave	 ﾠgreater	 ﾠ
sensitivity	 ﾠto	 ﾠsounds	 ﾠwithin	 ﾠtheir	 ﾠbest	 ﾠhearing	 ﾠrange	 ﾠthan	 ﾠwas	 ﾠpreviously	 ﾠthought.
20	 ﾠ	 ﾠNMFS	 ﾠmust	 ﾠ
also	 ﾠconsider	 ﾠthat	 ﾠeven	 ﾠbehavioral	 ﾠdisturbance	 ﾠcan	 ﾠamount	 ﾠto	 ﾠa	 ﾠLevel	 ﾠA	 ﾠtake	 ﾠif	 ﾠit	 ﾠinterferes	 ﾠwith	 ﾠ
essential	 ﾠlife	 ﾠfunctions.	 ﾠ	 ﾠFor	 ﾠexample,	 ﾠTTS	 ﾠcan	 ﾠimpair	 ﾠreproductive	 ﾠsuccess	 ﾠand	 ﾠfitness	 ﾠthat	 ﾠ
would	 ﾠconstitute	 ﾠharm	 ﾠor	 ﾠLevel	 ﾠA	 ﾠharassment.	 ﾠ	 ﾠBeaked	 ﾠwhales	 ﾠare	 ﾠsensitive	 ﾠto	 ﾠnoise,	 ﾠand	 ﾠit	 ﾠis	 ﾠ
not	 ﾠnecessarily	 ﾠthe	 ﾠauditory	 ﾠdamage	 ﾠthat	 ﾠcauses	 ﾠthe	 ﾠinjury.	 ﾠ	 ﾠSounds	 ﾠcause	 ﾠbeaked	 ﾠwhales	 ﾠto	 ﾠ
change	 ﾠtheir	 ﾠbehavior,	 ﾠincluding	 ﾠpanic	 ﾠresponse	 ﾠand	 ﾠrapid	 ﾠsurfacing,	 ﾠwhich	 ﾠresults	 ﾠin	 ﾠan	 ﾠinjury	 ﾠ
similar	 ﾠto	 ﾠdecompression	 ﾠsickness	 ﾠ(“the	 ﾠbends”).
21	 ﾠ	 ﾠ
Given	 ﾠNMFS’s	 ﾠdecidedly	 ﾠnon-ﾭ‐conservative	 ﾠapproach	 ﾠto	 ﾠestimating	 ﾠimpacts	 ﾠthresholds	 ﾠfor	 ﾠinjury	 ﾠ
to	 ﾠmarine	 ﾠmammals	 ﾠfrom	 ﾠthe	 ﾠproposed	 ﾠsurvey,	 ﾠit	 ﾠis	 ﾠlikely	 ﾠthat	 ﾠmany	 ﾠmore	 ﾠmarine	 ﾠmammals	 ﾠwill	 ﾠ
be	 ﾠharmed	 ﾠthan	 ﾠNMFS	 ﾠestimates.	 ﾠ	 ﾠIn	 ﾠlight	 ﾠof	 ﾠthe	 ﾠbest	 ﾠavailable	 ﾠscience,	 ﾠNMFS	 ﾠcannot	 ﾠrationally	 ﾠ
defend	 ﾠits	 ﾠconclusion	 ﾠthat	 ﾠthe	 ﾠproposed	 ﾠsurvey	 ﾠwill	 ﾠnot	 ﾠlead	 ﾠto	 ﾠany	 ﾠLevel	 ﾠA	 ﾠimpacts	 ﾠand	 ﾠwill	 ﾠ
have	 ﾠno	 ﾠmore	 ﾠthan	 ﾠnegligible	 ﾠimpacts	 ﾠon	 ﾠthese	 ﾠspecies	 ﾠor	 ﾠstocks.	 ﾠ	 ﾠNMFS	 ﾠmust	 ﾠtake	 ﾠinto	 ﾠaccount	 ﾠ
the	 ﾠbest	 ﾠavailable	 ﾠscience	 ﾠand	 ﾠset	 ﾠlower	 ﾠthresholds	 ﾠfor	 ﾠlevel	 ﾠA	 ﾠtake,	 ﾠwhich	 ﾠwould	 ﾠlead	 ﾠto	 ﾠlarger	 ﾠ
exclusion	 ﾠzones	 ﾠaround	 ﾠthe	 ﾠsurvey.	 ﾠ
II.	 ﾠ NOAA	 ﾠmust	 ﾠprepare	 ﾠan	 ﾠEIS	 ﾠbecause	 ﾠthere	 ﾠare	 ﾠsignificant	 ﾠenvironmental	 ﾠimpacts	 ﾠfrom	 ﾠ
the	 ﾠProposed	 ﾠProject	 ﾠ
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 ﾠ	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 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	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 ﾠ	 ﾠ	 ﾠ	 ﾠ	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 ﾠprepare	 ﾠan	 ﾠEIS	 ﾠfor	 ﾠthis	 ﾠproject,	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which	 ﾠwould	 ﾠinclude	 ﾠcomplete	 ﾠscientific	 ﾠsubstantiation	 ﾠfor	 ﾠthe	 ﾠproject,	 ﾠa	 ﾠthorough	 ﾠanalysis	 ﾠof	 ﾠall	 ﾠ
direct,	 ﾠindirect,	 ﾠand	 ﾠcumulative	 ﾠenvironmental	 ﾠimpacts,	 ﾠand	 ﾠconsideration	 ﾠof	 ﾠa	 ﾠfull	 ﾠrange	 ﾠof	 ﾠ
alternatives	 ﾠto	 ﾠthe	 ﾠproject.	 ﾠ	 ﾠMoreover,	 ﾠto	 ﾠmeet	 ﾠits	 ﾠNEPA	 ﾠobligations,	 ﾠthe	 ﾠNEPA	 ﾠdocument	 ﾠmust	 ﾠ
be	 ﾠmade	 ﾠavailable	 ﾠfor	 ﾠpublic	 ﾠreview	 ﾠand	 ﾠcomment.
22	 ﾠ	 ﾠ	 ﾠ
	 ﾠ A.	 ﾠPurpose	 ﾠof	 ﾠNEPA	 ﾠand	 ﾠEA	 ﾠand	 ﾠtrigger	 ﾠfor	 ﾠan	 ﾠEIS	 ﾠ
NEPA’s	 ﾠfundamental	 ﾠpurposes	 ﾠare	 ﾠto	 ﾠguarantee	 ﾠthat:	 ﾠ(1)	 ﾠagencies	 ﾠtake	 ﾠa	 ﾠhard	 ﾠlook	 ﾠat	 ﾠthe	 ﾠ
environmental	 ﾠconsequences	 ﾠof	 ﾠtheir	 ﾠactions	 ﾠbefore	 ﾠthese	 ﾠactions	 ﾠoccur;	 ﾠand	 ﾠ(2)	 ﾠagencies	 ﾠmake	 ﾠ
the	 ﾠrelevant	 ﾠinformation	 ﾠavailable	 ﾠto	 ﾠthe	 ﾠpublic	 ﾠso	 ﾠthat	 ﾠit	 ﾠmay	 ﾠalso	 ﾠplay	 ﾠa	 ﾠrole	 ﾠin	 ﾠboth	 ﾠthe	 ﾠ
decision-ﾭ‐making	 ﾠprocess	 ﾠand	 ﾠthe	 ﾠimplementation	 ﾠof	 ﾠthat	 ﾠdecision.
23	 ﾠ	 ﾠTo	 ﾠassure	 ﾠtransparency	 ﾠ
and	 ﾠthoroughness,	 ﾠagencies	 ﾠalso	 ﾠmust	 ﾠ“to	 ﾠthe	 ﾠfullest	 ﾠextent	 ﾠpossible...[e]ncourage	 ﾠand	 ﾠfacilitate	 ﾠ
public	 ﾠinvolvement”	 ﾠin	 ﾠdecision-ﾭ‐making.
24	 ﾠ	 ﾠDespite	 ﾠthe	 ﾠfact	 ﾠthat	 ﾠa	 ﾠdraft	 ﾠEnvironmental	 ﾠ
Assessment	 ﾠ(EA)	 ﾠwas	 ﾠreleased	 ﾠin	 ﾠDecember	 ﾠ2013,	 ﾠthe	 ﾠpublic	 ﾠwas	 ﾠnot	 ﾠoffered	 ﾠan	 ﾠopportunity	 ﾠto	 ﾠ
comment	 ﾠon	 ﾠthe	 ﾠProposed	 ﾠProject	 ﾠuntil	 ﾠthe	 ﾠissuance	 ﾠof	 ﾠthe	 ﾠproposed	 ﾠIHA	 ﾠon	 ﾠMarch	 ﾠ17,	 ﾠ2014,	 ﾠ
less	 ﾠthan	 ﾠthree	 ﾠmonths	 ﾠbefore	 ﾠthe	 ﾠstudy	 ﾠwas	 ﾠscheduled	 ﾠto	 ﾠbegin.	 ﾠ
The	 ﾠpurpose	 ﾠof	 ﾠan	 ﾠEA	 ﾠis	 ﾠto	 ﾠassist	 ﾠthe	 ﾠagency	 ﾠin	 ﾠdetermining	 ﾠwhether	 ﾠthe	 ﾠproject	 ﾠmay	 ﾠ
significantly	 ﾠaffect	 ﾠthe	 ﾠenvironment	 ﾠand	 ﾠtherefore	 ﾠrequire	 ﾠa	 ﾠfull	 ﾠEIS.
25	 ﾠ	 ﾠAn	 ﾠagency	 ﾠmay	 ﾠavoid	 ﾠ
preparing	 ﾠa	 ﾠfull	 ﾠEIS	 ﾠif	 ﾠthe	 ﾠagency:	 ﾠ(1)	 ﾠprepares	 ﾠan	 ﾠenvironmental	 ﾠassessment	 ﾠidentifying	 ﾠand	 ﾠ
analyzing	 ﾠthe	 ﾠaction’s	 ﾠenvironmental	 ﾠeffects;	 ﾠand	 ﾠ(2)	 ﾠmakes	 ﾠa	 ﾠfinding	 ﾠof	 ﾠno	 ﾠsignificant	 ﾠimpact,	 ﾠ
which	 ﾠpresents	 ﾠthe	 ﾠagency's	 ﾠreasons	 ﾠfor	 ﾠconcluding	 ﾠthat	 ﾠthe	 ﾠaction’s	 ﾠenvironmental	 ﾠeffects	 ﾠare	 ﾠ
not	 ﾠsignificant.
26	 ﾠ	 ﾠNEPA	 ﾠrequires	 ﾠfederal	 ﾠagencies	 ﾠto	 ﾠprepare	 ﾠan	 ﾠEIS	 ﾠfor	 ﾠall	 ﾠ“major	 ﾠfederal	 ﾠactions	 ﾠ
significantly	 ﾠaffecting	 ﾠthe	 ﾠquality	 ﾠof	 ﾠthe	 ﾠhuman	 ﾠenvironment.”
27	 ﾠ	 ﾠA	 ﾠfull	 ﾠEIS	 ﾠis	 ﾠrequired	 ﾠif	 ﾠ
“substantial	 ﾠquestions	 ﾠare	 ﾠraised	 ﾠas	 ﾠto	 ﾠwhether	 ﾠa	 ﾠproject...may	 ﾠcause	 ﾠsignificant	 ﾠdegradation	 ﾠof	 ﾠ
some	 ﾠhuman	 ﾠenvironmental	 ﾠfactor.”
28	 ﾠ	 ﾠTo	 ﾠtrigger	 ﾠthis	 ﾠrequirement,	 ﾠthe	 ﾠplaintiff	 ﾠ“need	 ﾠnot	 ﾠshow	 ﾠ
	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ
22	 ﾠSee,	 ﾠe.g.	 ﾠAnderson	 ﾠv.	 ﾠEvans,	 ﾠ314	 ﾠF.3d	 ﾠ1006,	 ﾠ1016	 ﾠ(9th	 ﾠCir.	 ﾠ2002)	 ﾠ(“the	 ﾠpublic	 ﾠmust	 ﾠbe	 ﾠgiven	 ﾠan	 ﾠopportunity	 ﾠto	 ﾠ
comment	 ﾠon	 ﾠdraft	 ﾠEAs	 ﾠand	 ﾠEISs”).	 ﾠ	 ﾠ	 ﾠ
23	 ﾠSee,	 ﾠe.g.	 ﾠ40	 ﾠC.F.R.	 ﾠ§	 ﾠ1500.1.	 ﾠ
24	 ﾠ40	 ﾠC.F.R.	 ﾠ§1500.2(d	 ﾠ
25	 ﾠ42	 ﾠU.S.C.	 ﾠ§4332(2)(C);	 ﾠ40C.F.R.	 ﾠ§1508.9.	 ﾠ	 ﾠ	 ﾠ
26	 ﾠ40	 ﾠC.F.R.	 ﾠ§§	 ﾠ150l.4(b),	 ﾠ(e);	 ﾠ1508.9;	 ﾠ1508.1.3.	 ﾠ	 ﾠ	 ﾠ
27	 ﾠ42	 ﾠU.S.C.	 ﾠ§	 ﾠ4332(2)(C);	 ﾠsee	 ﾠalso	 ﾠ40	 ﾠC.F.R.	 ﾠ§	 ﾠ1501.4.	 ﾠ	 ﾠThe	 ﾠAct	 ﾠdefines	 ﾠthe	 ﾠ"human	 ﾠenvironment"	 ﾠas	 ﾠincluding	 ﾠ“the	 ﾠ
natural	 ﾠand	 ﾠphysical	 ﾠenvironment	 ﾠand	 ﾠthe	 ﾠrelationship	 ﾠof	 ﾠpeople	 ﾠwith	 ﾠthat	 ﾠenvironment…This	 ﾠmeans	 ﾠthat	 ﾠ
economic	 ﾠor	 ﾠsocial	 ﾠeffects	 ﾠare	 ﾠnot	 ﾠintended	 ﾠby	 ﾠthemselves	 ﾠto	 ﾠrequire	 ﾠpreparation	 ﾠof	 ﾠan	 ﾠenvironmental	 ﾠimpact	 ﾠ
statement.	 ﾠWhen	 ﾠan	 ﾠenvironmental	 ﾠimpact	 ﾠstatement	 ﾠis	 ﾠprepared	 ﾠand	 ﾠeconomic	 ﾠor	 ﾠsocial	 ﾠand	 ﾠnatural	 ﾠor	 ﾠphysical	 ﾠ
environmental	 ﾠeffects	 ﾠare	 ﾠinterrelated,	 ﾠthen	 ﾠthe	 ﾠenvironmental	 ﾠimpact	 ﾠstatement	 ﾠwill	 ﾠdiscuss	 ﾠall	 ﾠof	 ﾠthese	 ﾠeffects	 ﾠ
on	 ﾠthe	 ﾠhuman	 ﾠenvironment.”	 ﾠ40	 ﾠC.F.R.	 ﾠ§	 ﾠ1508.14.	 ﾠ	 ﾠ	 ﾠ
28	 ﾠIdaho	 ﾠSporting	 ﾠCongress	 ﾠv.	 ﾠThomas,	 ﾠ137	 ﾠF.3d	 ﾠ1146,	 ﾠ1149-ﾭ‐50	 ﾠ(9th	 ﾠCir.	 ﾠ1998).	 ﾠ	 ﾠ	 ﾠthat	 ﾠsignificant	 ﾠeffects	 ﾠwill	 ﾠin	 ﾠfact	 ﾠoccur;”	 ﾠbut	 ﾠrather,	 ﾠ“raising	 ﾠsubstantial	 ﾠquestions	 ﾠwhether	 ﾠa	 ﾠ
project	 ﾠmay	 ﾠhave	 ﾠa	 ﾠsignificant	 ﾠenvironmental	 ﾠeffect	 ﾠis	 ﾠsufficient.”
29	 ﾠ	 ﾠ	 ﾠ
Whether	 ﾠan	 ﾠaction	 ﾠmay	 ﾠhave	 ﾠ“significant”	 ﾠimpacts	 ﾠon	 ﾠthe	 ﾠenvironment	 ﾠis	 ﾠdetermined	 ﾠby	 ﾠ
considering	 ﾠthe	 ﾠ“context”	 ﾠand	 ﾠ“intensity”	 ﾠof	 ﾠthe	 ﾠaction.
30	 ﾠ	 ﾠ“Context”	 ﾠmeans	 ﾠthe	 ﾠsignificance	 ﾠof	 ﾠ
the	 ﾠproject	 ﾠ“must	 ﾠbe	 ﾠanalyzed	 ﾠin	 ﾠseveral	 ﾠcontexts	 ﾠsuch	 ﾠas	 ﾠsociety	 ﾠas	 ﾠa	 ﾠwhole	 ﾠ(human,	 ﾠnational),	 ﾠ
the	 ﾠaffected	 ﾠregion,	 ﾠthe	 ﾠaffected	 ﾠinterests,	 ﾠand	 ﾠthe	 ﾠlocality.”
31	 ﾠ	 ﾠIntensity	 ﾠof	 ﾠthe	 ﾠaction	 ﾠis	 ﾠ
determined	 ﾠby	 ﾠconsidering	 ﾠthe	 ﾠfollowing	 ﾠten	 ﾠfactors:	 ﾠ(1)	 ﾠimpacts	 ﾠthat	 ﾠmay	 ﾠbe	 ﾠboth	 ﾠbeneficial	 ﾠ
and	 ﾠadverse.	 ﾠ	 ﾠA	 ﾠsignificant	 ﾠeffect	 ﾠmay	 ﾠexist	 ﾠeven	 ﾠif	 ﾠthe	 ﾠFederal	 ﾠagency	 ﾠbelieves	 ﾠthat	 ﾠon	 ﾠbalance	 ﾠ
the	 ﾠeffect	 ﾠwill	 ﾠbe	 ﾠbeneficial;	 ﾠ(2)	 ﾠthe	 ﾠdegree	 ﾠto	 ﾠwhich	 ﾠthe	 ﾠproposed	 ﾠaction	 ﾠaffects	 ﾠpublic	 ﾠhealth	 ﾠor	 ﾠ
safety;	 ﾠ(3)	 ﾠunique	 ﾠcharacteristics	 ﾠof	 ﾠthe	 ﾠgeographic	 ﾠarea	 ﾠsuch	 ﾠas	 ﾠproximity	 ﾠto	 ﾠecologically	 ﾠcritical	 ﾠ
areas;	 ﾠ(4)	 ﾠthe	 ﾠdegree	 ﾠto	 ﾠwhich	 ﾠthe	 ﾠeffects	 ﾠon	 ﾠthe	 ﾠquality	 ﾠof	 ﾠthe	 ﾠhuman	 ﾠenvironment	 ﾠare	 ﾠlikely	 ﾠto	 ﾠ
be	 ﾠhighly	 ﾠcontroversial;	 ﾠ(5)	 ﾠthe	 ﾠdegree	 ﾠto	 ﾠwhich	 ﾠthe	 ﾠpossible	 ﾠeffects	 ﾠon	 ﾠthe	 ﾠhuman	 ﾠenvironment	 ﾠ
are	 ﾠhighly	 ﾠuncertain	 ﾠor	 ﾠinvolve	 ﾠunique	 ﾠor	 ﾠunknown	 ﾠrisks;	 ﾠ(6)	 ﾠthe	 ﾠdegree	 ﾠto	 ﾠwhich	 ﾠthe	 ﾠaction	 ﾠmay	 ﾠ
establish	 ﾠa	 ﾠprecedent	 ﾠfor	 ﾠfuture	 ﾠactions	 ﾠwith	 ﾠsignificant	 ﾠeffects	 ﾠor	 ﾠrepresents	 ﾠa	 ﾠdecision	 ﾠin	 ﾠ
principle	 ﾠabout	 ﾠa	 ﾠfuture	 ﾠconsideration;	 ﾠ(7)	 ﾠwhether	 ﾠthe	 ﾠaction	 ﾠis	 ﾠrelated	 ﾠto	 ﾠother	 ﾠactions	 ﾠwith	 ﾠ
individually	 ﾠinsignificant	 ﾠbut	 ﾠcumulatively	 ﾠsignificant	 ﾠimpacts;	 ﾠ(8)	 ﾠthe	 ﾠdegree	 ﾠto	 ﾠwhich	 ﾠthe	 ﾠaction	 ﾠ
may	 ﾠadversely	 ﾠaffect	 ﾠdistricts,	 ﾠsites,	 ﾠhighways,	 ﾠstructures,	 ﾠor	 ﾠobjects	 ﾠlisted	 ﾠin	 ﾠor	 ﾠeligible	 ﾠfor	 ﾠ
listing	 ﾠin	 ﾠthe	 ﾠNational	 ﾠRegister	 ﾠof	 ﾠHistoric	 ﾠPlaces	 ﾠor	 ﾠmay	 ﾠcause	 ﾠloss	 ﾠor	 ﾠdestruction	 ﾠof	 ﾠsignificant	 ﾠ
scientific,	 ﾠcultural,	 ﾠor	 ﾠhistorical	 ﾠresources;	 ﾠ(9)	 ﾠthe	 ﾠdegree	 ﾠto	 ﾠwhich	 ﾠthe	 ﾠaction	 ﾠmay	 ﾠadversely	 ﾠ
affect	 ﾠan	 ﾠendangered	 ﾠor	 ﾠthreatened	 ﾠspecies	 ﾠor	 ﾠits	 ﾠhabitat	 ﾠthat	 ﾠhas	 ﾠbeen	 ﾠdetermined	 ﾠto	 ﾠbe	 ﾠ
critical	 ﾠunder	 ﾠthe	 ﾠfederal	 ﾠEndangered	 ﾠSpecies	 ﾠAct;	 ﾠ(10)	 ﾠwhether	 ﾠthe	 ﾠaction	 ﾠthreatens	 ﾠa	 ﾠviolation	 ﾠ
of	 ﾠFederal,	 ﾠState,	 ﾠor	 ﾠlocal	 ﾠlaw	 ﾠor	 ﾠrequirements	 ﾠimposed	 ﾠfor	 ﾠthe	 ﾠprotection	 ﾠof	 ﾠthe	 ﾠenvironment.
32	 ﾠ	 ﾠ
The	 ﾠpresence	 ﾠof	 ﾠone	 ﾠor	 ﾠmore	 ﾠsignificant	 ﾠeffects	 ﾠcan	 ﾠtrigger	 ﾠthe	 ﾠneed	 ﾠfor	 ﾠa	 ﾠfull	 ﾠEIS.
33	 ﾠ	 ﾠBased	 ﾠon	 ﾠ
the	 ﾠnature	 ﾠof	 ﾠpotential	 ﾠimpacts	 ﾠto	 ﾠmarine	 ﾠlife	 ﾠfrom	 ﾠthe	 ﾠProposed	 ﾠProject	 ﾠand	 ﾠthe	 ﾠincomplete	 ﾠ
analysis	 ﾠof	 ﾠsuch	 ﾠimpacts	 ﾠin	 ﾠthe	 ﾠEA	 ﾠ(discussed	 ﾠfurther	 ﾠbelow),	 ﾠa	 ﾠfull	 ﾠEIS	 ﾠmust	 ﾠbe	 ﾠprepared	 ﾠfor	 ﾠthis	 ﾠ
study.	 ﾠ	 ﾠ	 ﾠ
	 ﾠ B.	 ﾠ Availability	 ﾠof	 ﾠnew	 ﾠinformation	 ﾠsubsequent	 ﾠto	 ﾠthe	 ﾠfinalization	 ﾠof	 ﾠthe	 ﾠPEIS	 ﾠin	 ﾠ
2011	 ﾠprecludes	 ﾠNMFS’s	 ﾠreliance	 ﾠon	 ﾠthis	 ﾠprior	 ﾠNEPA	 ﾠanalysis.	 ﾠ
It	 ﾠis	 ﾠinadequate	 ﾠfor	 ﾠNMFS	 ﾠto	 ﾠrely	 ﾠon	 ﾠany	 ﾠprior	 ﾠNEPA	 ﾠanalysis	 ﾠbecause	 ﾠthere	 ﾠis	 ﾠsignificant	 ﾠnew	 ﾠ
information	 ﾠabout	 ﾠthe	 ﾠimpacts	 ﾠof	 ﾠseismic	 ﾠsurveys	 ﾠon	 ﾠmarine	 ﾠmammals	 ﾠand	 ﾠfish.	 ﾠ	 ﾠNew,	 ﾠrelevant	 ﾠ
	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ
29	 ﾠId.	 ﾠ	 ﾠ(emphases	 ﾠin	 ﾠoriginal).	 ﾠ
30	 ﾠ40	 ﾠC.F.R.	 ﾠ§	 ﾠ1508.27.	 ﾠ	 ﾠ	 ﾠ
31	 ﾠId.	 ﾠ§	 ﾠ1508.27(a).	 ﾠ	 ﾠ	 ﾠ
32	 ﾠ40	 ﾠC.F.R.	 ﾠ§	 ﾠ1508.27(b)(1)-ﾭ‐(10).	 ﾠ	 ﾠ	 ﾠ
33	 ﾠSee,	 ﾠe.g.	 ﾠNat’l	 ﾠParks	 ﾠ&	 ﾠConserv.	 ﾠAss’n.	 ﾠv.	 ﾠBabbitt,	 ﾠ241	 ﾠF.3d	 ﾠ722,	 ﾠ731	 ﾠ(9th	 ﾠCir.	 ﾠ2001)	 ﾠ(either	 ﾠof	 ﾠtwo	 ﾠsignificance	 ﾠ
factors	 ﾠconsidered	 ﾠby	 ﾠthe	 ﾠcourt	 ﾠ“may	 ﾠbe	 ﾠsufficient	 ﾠto	 ﾠrequire	 ﾠpreparation	 ﾠof	 ﾠan	 ﾠEIS	 ﾠin	 ﾠappropriate	 ﾠcircumstances”);	 ﾠ
Anderson	 ﾠv.	 ﾠEvans,	 ﾠ350	 ﾠF.3d	 ﾠ815,	 ﾠ835	 ﾠ(9th	 ﾠCir.	 ﾠ2003)	 ﾠ(presence	 ﾠof	 ﾠone	 ﾠor	 ﾠmore	 ﾠfactors	 ﾠcan	 ﾠnecessitate	 ﾠpreparation	 ﾠ
of	 ﾠa	 ﾠfull	 ﾠEIS).	 ﾠ	 ﾠ	 ﾠinformation	 ﾠon	 ﾠmarine	 ﾠmammals,	 ﾠspecifically	 ﾠNorth	 ﾠAtlantic	 ﾠright	 ﾠwhales	 ﾠand	 ﾠbottlenose	 ﾠ
dolphins,	 ﾠis	 ﾠdiscussed	 ﾠherein	 ﾠin	 ﾠSection	 ﾠIV.	 ﾠ	 ﾠAdditionally,	 ﾠwhile	 ﾠtiering	 ﾠto	 ﾠa	 ﾠbroader	 ﾠEIS	 ﾠmay	 ﾠbe	 ﾠ
useful	 ﾠin	 ﾠcomplying	 ﾠwith	 ﾠNEPA,	 ﾠit	 ﾠdoes	 ﾠnot	 ﾠeliminate	 ﾠthe	 ﾠneed	 ﾠto	 ﾠconduct	 ﾠa	 ﾠthorough	 ﾠanalysis	 ﾠof	 ﾠ
the	 ﾠimpacts	 ﾠof	 ﾠthe	 ﾠsite-ﾭ‐specific	 ﾠactions.
34	 ﾠ	 ﾠ	 ﾠ
	 ﾠ C.	 ﾠ Cumulative	 ﾠactions	 ﾠand	 ﾠeffects	 ﾠhave	 ﾠnot	 ﾠbeen	 ﾠadequately	 ﾠevaluated.	 ﾠ
In	 ﾠconducting	 ﾠa	 ﾠNEPA	 ﾠreview,	 ﾠfederal	 ﾠagencies	 ﾠmust	 ﾠlook	 ﾠat	 ﾠcumulative	 ﾠactions	 ﾠand	 ﾠeffects.	 ﾠ	 ﾠ
Cumulative	 ﾠactions	 ﾠare	 ﾠthose	 ﾠthat	 ﾠ“have	 ﾠcumulatively	 ﾠsignificant	 ﾠimpacts	 ﾠand	 ﾠshould	 ﾠtherefore	 ﾠ
be	 ﾠdiscussed	 ﾠin	 ﾠthe	 ﾠsame	 ﾠimpact	 ﾠstatement.”
35	 ﾠ	 ﾠSimilar	 ﾠactions	 ﾠinclude	 ﾠthose	 ﾠthat	 ﾠhave	 ﾠ
“common	 ﾠtiming	 ﾠor	 ﾠgeography.”
36	 ﾠ	 ﾠCumulative	 ﾠimpacts	 ﾠare	 ﾠthose	 ﾠthat	 ﾠresult	 ﾠwhen	 ﾠcombined	 ﾠ
with	 ﾠpast,	 ﾠpresent,	 ﾠand	 ﾠreasonably	 ﾠforeseeable	 ﾠfuture	 ﾠactions	 ﾠon	 ﾠthe	 ﾠresources	 ﾠof	 ﾠthe	 ﾠarea.
37	 ﾠ	 ﾠ	 ﾠ
Here,	 ﾠthere	 ﾠare	 ﾠnumerous	 ﾠactivities	 ﾠin	 ﾠthe	 ﾠregion	 ﾠthat	 ﾠwill	 ﾠharm	 ﾠthe	 ﾠsame	 ﾠmarine	 ﾠmammals	 ﾠand	 ﾠ
environment	 ﾠthat	 ﾠmust	 ﾠbe	 ﾠanalyzed	 ﾠin	 ﾠa	 ﾠcumulative	 ﾠimpacts	 ﾠanalysis.	 ﾠ	 ﾠThe	 ﾠProposed	 ﾠProject	 ﾠhas	 ﾠ
made	 ﾠonly	 ﾠlimited	 ﾠconsideration	 ﾠof	 ﾠthe	 ﾠcumulative	 ﾠimpacts	 ﾠof	 ﾠthis	 ﾠproject	 ﾠin	 ﾠconjunction	 ﾠwith	 ﾠ
other	 ﾠcurrent	 ﾠand/or	 ﾠproposed	 ﾠanthropogenic	 ﾠnoise-ﾭ‐producing	 ﾠactivities	 ﾠin	 ﾠthe	 ﾠregion.	 ﾠ	 ﾠThe	 ﾠ
Draft	 ﾠEA	 ﾠused	 ﾠby	 ﾠNMFS	 ﾠin	 ﾠdrafting	 ﾠits	 ﾠIHA	 ﾠdevotes	 ﾠonly	 ﾠtwo	 ﾠsentences	 ﾠto	 ﾠthe	 ﾠproposed	 ﾠGeologic	 ﾠ
and	 ﾠGeophysical	 ﾠ(G&G)	 ﾠseismic	 ﾠairgun	 ﾠand	 ﾠother	 ﾠrelated	 ﾠseabed	 ﾠtest	 ﾠdrilling	 ﾠactivities	 ﾠbeing	 ﾠ
considered	 ﾠby	 ﾠthe	 ﾠBureau	 ﾠof	 ﾠOcean	 ﾠEnergy	 ﾠManagement	 ﾠ(BOEM)	 ﾠfor	 ﾠthe	 ﾠmid-ﾭ‐	 ﾠand	 ﾠsouth-ﾭ‐
Atlantic	 ﾠOCS	 ﾠPlanning	 ﾠareas,	 ﾠwhich	 ﾠis	 ﾠalso	 ﾠout	 ﾠfor	 ﾠpublic	 ﾠreview	 ﾠand	 ﾠcomment	 ﾠat	 ﾠthis	 ﾠtime.	 ﾠ	 ﾠ
Cumulative	 ﾠimpacts	 ﾠfrom	 ﾠshipping	 ﾠactivities	 ﾠare	 ﾠonly	 ﾠaddressed	 ﾠin	 ﾠterms	 ﾠof	 ﾠincreased	 ﾠvessel	 ﾠ
traffic,	 ﾠand	 ﾠthe	 ﾠadditive	 ﾠeffects	 ﾠof	 ﾠmore	 ﾠnoise	 ﾠin	 ﾠthe	 ﾠarea	 ﾠand	 ﾠa	 ﾠgreater	 ﾠpotential	 ﾠfor	 ﾠship	 ﾠstrikes	 ﾠ
are	 ﾠnot	 ﾠconsidered.	 ﾠ	 ﾠMarine	 ﾠmammal	 ﾠdisease	 ﾠis	 ﾠalso	 ﾠa	 ﾠconcern,	 ﾠparticularly	 ﾠfor	 ﾠbottlenose	 ﾠ
dolphins	 ﾠaffected	 ﾠin	 ﾠ2013	 ﾠby	 ﾠmorbillivirus.	 ﾠ	 ﾠThe	 ﾠDraft	 ﾠEA	 ﾠonly	 ﾠassesses	 ﾠthe	 ﾠpotential	 ﾠfor	 ﾠthe	 ﾠ
Proposed	 ﾠProject	 ﾠto	 ﾠ“contribute	 ﾠto	 ﾠthe	 ﾠdevelopment	 ﾠor	 ﾠcontinuation	 ﾠof	 ﾠa	 ﾠmorbillivirus	 ﾠ
outbreak”
38	 ﾠin	 ﾠbottlenose	 ﾠdolphins,	 ﾠbut	 ﾠfails	 ﾠto	 ﾠconsider	 ﾠthe	 ﾠcumulative	 ﾠharmful	 ﾠeffects	 ﾠof	 ﾠthe	 ﾠ
Proposed	 ﾠProject	 ﾠon	 ﾠthe	 ﾠpopulation	 ﾠin	 ﾠlight	 ﾠof	 ﾠthe	 ﾠrecent	 ﾠmorbillivirus	 ﾠoutbreak.	 ﾠ
Such	 ﾠassessments	 ﾠare	 ﾠsignificant	 ﾠcomponents	 ﾠof	 ﾠan	 ﾠanalysis	 ﾠof	 ﾠpotential	 ﾠimpacts	 ﾠto	 ﾠmarine	 ﾠlife	 ﾠ
from	 ﾠthe	 ﾠadditional	 ﾠset	 ﾠof	 ﾠnoise	 ﾠsources	 ﾠconsidered	 ﾠin	 ﾠthe	 ﾠProposed	 ﾠProject,	 ﾠand	 ﾠmust	 ﾠbe	 ﾠ
assessed	 ﾠin	 ﾠthe	 ﾠNMFS	 ﾠIHA.	 ﾠ
	 ﾠ D.	 ﾠ Potential	 ﾠimpacts	 ﾠfrom	 ﾠsound-ﾭ‐producing	 ﾠsources	 ﾠother	 ﾠthan	 ﾠseismic	 ﾠairguns	 ﾠ
were	 ﾠnot	 ﾠevaluated.	 ﾠ
	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	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 ﾠ	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 ﾠ40	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 ﾠ§§	 ﾠ1502.16,	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38	 ﾠDraft	 ﾠEnvironmental	 ﾠAssessment	 ﾠ(Dec.	 ﾠ2013,	 ﾠrev.	 ﾠApril	 ﾠ2014)	 ﾠat	 ﾠ43.	 ﾠ	 ﾠNeither	 ﾠthe	 ﾠNMFS	 ﾠIHA	 ﾠnor	 ﾠthe	 ﾠEA	 ﾠupon	 ﾠwhich	 ﾠit	 ﾠrelies	 ﾠhave	 ﾠoffered	 ﾠany	 ﾠmeaningful	 ﾠevaluation	 ﾠ
of	 ﾠthe	 ﾠpotential	 ﾠimpacts	 ﾠthat	 ﾠother	 ﾠsound-ﾭ‐producing	 ﾠsources	 ﾠused	 ﾠin	 ﾠthe	 ﾠProposed	 ﾠProject	 ﾠmay	 ﾠ
have	 ﾠon	 ﾠmarine	 ﾠspecies.	 ﾠ	 ﾠOf	 ﾠparticular	 ﾠconcern,	 ﾠthe	 ﾠNMFS	 ﾠIHA	 ﾠindicates	 ﾠthat	 ﾠa	 ﾠhigh-ﾭ‐frequency	 ﾠ
Kongsberg	 ﾠEM	 ﾠ122	 ﾠmultibeam	 ﾠechosounder	 ﾠwill	 ﾠoperate	 ﾠconcurrently	 ﾠwith	 ﾠairgun	 ﾠoperations.	 ﾠ	 ﾠ
The	 ﾠmultibeam	 ﾠechosounder	 ﾠproduces	 ﾠsound	 ﾠin	 ﾠthe	 ﾠ10.5	 ﾠto	 ﾠ13.0	 ﾠkHz	 ﾠfrequency	 ﾠrange,	 ﾠwhich	 ﾠis	 ﾠ
within	 ﾠthe	 ﾠoptimal	 ﾠhearing	 ﾠspectrum	 ﾠfor	 ﾠmany	 ﾠodontocete	 ﾠand	 ﾠpinniped	 ﾠspecies	 ﾠthat	 ﾠmay	 ﾠoccur	 ﾠ
in	 ﾠthe	 ﾠstudy	 ﾠarea.	 ﾠ	 ﾠA	 ﾠ12-ﾭ‐kHz	 ﾠmultibeam	 ﾠechosounder	 ﾠsystem	 ﾠoperated	 ﾠby	 ﾠan	 ﾠExxon	 ﾠsurvey	 ﾠ
vessel	 ﾠoff	 ﾠthe	 ﾠcoast	 ﾠof	 ﾠMadagascar	 ﾠwas	 ﾠimplicated	 ﾠby	 ﾠan	 ﾠindependent	 ﾠscientific	 ﾠreview	 ﾠpanel	 ﾠ
(ISRP)	 ﾠin	 ﾠthe	 ﾠmass-ﾭ‐stranding	 ﾠof	 ﾠapproximately	 ﾠ100	 ﾠmelon-ﾭ‐headed	 ﾠwhales	 ﾠ(Peponocephala	 ﾠ
electra)	 ﾠ	 ﾠin	 ﾠ2008.
39	 ﾠ	 ﾠThe	 ﾠreport	 ﾠof	 ﾠthe	 ﾠISRP	 ﾠstated,	 ﾠ“all	 ﾠother	 ﾠpossible	 ﾠfactors	 ﾠconsidered	 ﾠwere	 ﾠ
determined	 ﾠby	 ﾠthe	 ﾠISRP	 ﾠto	 ﾠbe	 ﾠunlikely	 ﾠcauses	 ﾠfor	 ﾠthe	 ﾠinitial	 ﾠbehavioral	 ﾠresponse.”
40	 ﾠ
Furthermore,	 ﾠa	 ﾠ2002	 ﾠseismic	 ﾠexpedition	 ﾠin	 ﾠthe	 ﾠGulf	 ﾠof	 ﾠCalifornia,	 ﾠalso	 ﾠlead	 ﾠby	 ﾠL-ﾭ‐DEO,	 ﾠemployed	 ﾠ
a	 ﾠsimilar	 ﾠmultibeam	 ﾠsonar	 ﾠsystem	 ﾠwith	 ﾠa	 ﾠcenter	 ﾠfrequency	 ﾠof	 ﾠ15.5	 ﾠkHz	 ﾠand	 ﾠsource	 ﾠlevels	 ﾠof	 ﾠ237	 ﾠ
dB.	 ﾠ	 ﾠBeaked	 ﾠwhale	 ﾠstrandings	 ﾠobserved	 ﾠin	 ﾠthe	 ﾠarea	 ﾠof	 ﾠthe	 ﾠsurvey	 ﾠin	 ﾠSeptember	 ﾠ2002	 ﾠmay	 ﾠhave	 ﾠ
been	 ﾠlinked	 ﾠto	 ﾠthe	 ﾠuse	 ﾠof	 ﾠthis	 ﾠtechnology	 ﾠ–	 ﾠa	 ﾠfederal	 ﾠjudge	 ﾠresponded	 ﾠby	 ﾠordering	 ﾠthe	 ﾠship	 ﾠto	 ﾠ
cease	 ﾠoperations.
41	 ﾠ	 ﾠ	 ﾠ
Based	 ﾠon	 ﾠthe	 ﾠcorrelation	 ﾠbetween	 ﾠthese	 ﾠprevious	 ﾠstranding	 ﾠevents	 ﾠand	 ﾠthe	 ﾠuse	 ﾠof	 ﾠmultibeam	 ﾠ
sonar	 ﾠtechnology,	 ﾠit	 ﾠis	 ﾠimperative	 ﾠthat	 ﾠNMFS	 ﾠfully	 ﾠassess	 ﾠthe	 ﾠpotential	 ﾠfor	 ﾠthis	 ﾠsource	 ﾠto	 ﾠimpact	 ﾠ
marine	 ﾠmammals	 ﾠboth	 ﾠon	 ﾠits	 ﾠown	 ﾠand	 ﾠin	 ﾠconcert	 ﾠwith	 ﾠseismic	 ﾠairgun	 ﾠblasts.	 ﾠ	 ﾠ	 ﾠ
E.	 ﾠ The	 ﾠanalysis	 ﾠof	 ﾠalternatives	 ﾠin	 ﾠthe	 ﾠEA	 ﾠwas	 ﾠincomplete.	 ﾠ
The	 ﾠ“heart”	 ﾠof	 ﾠthe	 ﾠNEPA	 ﾠprocess	 ﾠis	 ﾠan	 ﾠagency’s	 ﾠduty	 ﾠto	 ﾠconsider	 ﾠ“alternatives	 ﾠto	 ﾠthe	 ﾠproposed	 ﾠ
action”	 ﾠand	 ﾠto	 ﾠ“study,	 ﾠdevelop,	 ﾠand	 ﾠdescribe	 ﾠappropriate	 ﾠalternatives	 ﾠto	 ﾠrecommended	 ﾠcourses	 ﾠ
of	 ﾠaction	 ﾠin	 ﾠany	 ﾠproposal	 ﾠwhich	 ﾠinvolves	 ﾠunresolved	 ﾠconflicts	 ﾠconcerning	 ﾠalternative	 ﾠuses	 ﾠof	 ﾠ
available	 ﾠresources.”
42	 ﾠ	 ﾠThe	 ﾠCEQ	 ﾠregulations	 ﾠrequire	 ﾠNMFS	 ﾠto	 ﾠ“rigorously	 ﾠexplore	 ﾠand	 ﾠ
objectively	 ﾠevaluate	 ﾠall	 ﾠreasonable	 ﾠalternatives,	 ﾠand	 ﾠfor	 ﾠalternatives	 ﾠwhich	 ﾠwere	 ﾠeliminated	 ﾠ
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 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ
39	 ﾠSouthall,	 ﾠB.L.,	 ﾠRowles,	 ﾠT.,	 ﾠGulland,	 ﾠF.,	 ﾠBaird,	 ﾠR.	 ﾠW.,	 ﾠand	 ﾠJepson,	 ﾠP.D.	 ﾠ2013.	 ﾠFinal	 ﾠreport	 ﾠof	 ﾠthe	 ﾠIndependent	 ﾠ
Scientific	 ﾠReview	 ﾠPanel	 ﾠinvestigating	 ﾠpotential	 ﾠcontributing	 ﾠfactors	 ﾠto	 ﾠa	 ﾠ2008	 ﾠmass	 ﾠstranding	 ﾠof	 ﾠmelon-ﾭ‐headed	 ﾠ
whales	 ﾠ(Peponocephala	 ﾠelectra)	 ﾠin	 ﾠAntsohihy,	 ﾠMadagascar.	 ﾠ
40	 ﾠId.	 ﾠ
41	 ﾠCox,	 ﾠT.M.,	 ﾠRagen,	 ﾠT.J.,	 ﾠRead,	 ﾠA.J.,	 ﾠVos,	 ﾠE.,	 ﾠBaird,	 ﾠR.W.,	 ﾠBalcomb,	 ﾠK.,	 ﾠBarlow,	 ﾠJ.,	 ﾠCaldwell,	 ﾠJ.,	 ﾠCranford,	 ﾠT.,	 ﾠCrum,	 ﾠL.,	 ﾠ
D’Amico,	 ﾠA.,	 ﾠD’Spain,	 ﾠG.,	 ﾠFernandez,	 ﾠA.,	 ﾠFinneran,	 ﾠJ.,	 ﾠGentry,	 ﾠR.,	 ﾠGerth,	 ﾠW.,	 ﾠGulland,	 ﾠF.,	 ﾠHildebrand,	 ﾠJ.,	 ﾠHouser,	 ﾠD.,	 ﾠ
Hullar,	 ﾠT.,	 ﾠJepson,	 ﾠP.D.,	 ﾠKetten,	 ﾠD.,	 ﾠMacLeod,	 ﾠC.D.,	 ﾠMiller,	 ﾠP.,	 ﾠMoore,	 ﾠS.,	 ﾠMountain,	 ﾠD.C.,	 ﾠPalka,	 ﾠD.,	 ﾠPonganis,	 ﾠP.,	 ﾠ
Rommel,	 ﾠS.,	 ﾠRowles,	 ﾠT.,	 ﾠTaylor,	 ﾠB.,	 ﾠTyack,	 ﾠP.,	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 ﾠR.,	 ﾠMead,	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43	 ﾠ	 ﾠ“A	 ﾠ‘viable	 ﾠ
but	 ﾠunexamined	 ﾠalternative	 ﾠrenders	 ﾠ[the]	 ﾠenvironmental	 ﾠimpact	 ﾠstatement	 ﾠinadequate.’”
44	 ﾠ	 ﾠ	 ﾠ
The	 ﾠEA	 ﾠdoes	 ﾠnot	 ﾠdevote	 ﾠsufficient	 ﾠevaluation	 ﾠof	 ﾠthe	 ﾠNo	 ﾠAction	 ﾠalternative,	 ﾠin	 ﾠwhich	 ﾠresearchers	 ﾠ
conducting	 ﾠthe	 ﾠstudy	 ﾠwould	 ﾠnot	 ﾠproceed	 ﾠwith	 ﾠthe	 ﾠProposed	 ﾠProject	 ﾠbut	 ﾠwould	 ﾠinstead	 ﾠrely	 ﾠon	 ﾠ
core	 ﾠsamples	 ﾠpreviously	 ﾠconducted	 ﾠin	 ﾠthe	 ﾠsame	 ﾠarea	 ﾠto	 ﾠevaluate	 ﾠhistorical	 ﾠchanges	 ﾠin	 ﾠsea	 ﾠlevel	 ﾠ
rise.	 ﾠ	 ﾠWe	 ﾠalso	 ﾠurge	 ﾠNMFS	 ﾠto	 ﾠconsider	 ﾠalternative	 ﾠtimes	 ﾠof	 ﾠyear	 ﾠfor	 ﾠthe	 ﾠProposed	 ﾠProject	 ﾠand	 ﾠ
evaluate	 ﾠwhen	 ﾠthe	 ﾠpotential	 ﾠfor	 ﾠimpact	 ﾠto	 ﾠmarine	 ﾠlife	 ﾠwould	 ﾠbe	 ﾠat	 ﾠits	 ﾠlowest.	 ﾠ	 ﾠShould	 ﾠit	 ﾠbe	 ﾠ
determined	 ﾠthat	 ﾠthe	 ﾠProposed	 ﾠProject	 ﾠmust	 ﾠcontinue	 ﾠas	 ﾠplanned	 ﾠfor	 ﾠthe	 ﾠsummer	 ﾠof	 ﾠ2014,	 ﾠwe	 ﾠ
urge	 ﾠNMFS	 ﾠto	 ﾠconsider	 ﾠalternatives	 ﾠwith	 ﾠstronger	 ﾠmitigation	 ﾠmeasures	 ﾠincluding	 ﾠlarger	 ﾠ
exclusion	 ﾠzones	 ﾠand	 ﾠlower	 ﾠsound	 ﾠthresholds,	 ﾠavoidance	 ﾠof	 ﾠareas	 ﾠthat	 ﾠare	 ﾠhigh	 ﾠvalue	 ﾠhabitat	 ﾠto	 ﾠ
marine	 ﾠmammals,	 ﾠsuspension	 ﾠof	 ﾠactivities	 ﾠin	 ﾠlow	 ﾠlight	 ﾠand	 ﾠnight	 ﾠconditions,	 ﾠuse	 ﾠof	 ﾠthe	 ﾠfewest	 ﾠ
surveys	 ﾠand	 ﾠduplicate	 ﾠsurveys	 ﾠas	 ﾠpossible,	 ﾠand	 ﾠother	 ﾠmethods	 ﾠto	 ﾠdetect	 ﾠmarine	 ﾠmammals	 ﾠ
beyond	 ﾠvisual	 ﾠobservation	 ﾠand	 ﾠacoustic	 ﾠmonitoring.	 ﾠ
III.	 ﾠ NMFS	 ﾠmust	 ﾠtake	 ﾠbest	 ﾠavailable	 ﾠscience	 ﾠand	 ﾠthe	 ﾠprecautionary	 ﾠprinciple	 ﾠinto	 ﾠaccount.	 ﾠ
Several	 ﾠexperts	 ﾠin	 ﾠmarine	 ﾠmammal	 ﾠbioacoustics	 ﾠhave	 ﾠunderscored	 ﾠour	 ﾠextremely	 ﾠlimited	 ﾠ
understanding	 ﾠof	 ﾠthe	 ﾠpotential	 ﾠauditory	 ﾠand	 ﾠbehavioral	 ﾠimpacts	 ﾠto	 ﾠmarine	 ﾠmammals	 ﾠfrom	 ﾠthe	 ﾠ
use	 ﾠof	 ﾠseismic	 ﾠairguns	 ﾠand	 ﾠother	 ﾠsound-ﾭ‐producing	 ﾠtechnologies.	 ﾠ	 ﾠDarlene	 ﾠR.	 ﾠKetten,	 ﾠa	 ﾠmarine	 ﾠ
biologist	 ﾠand	 ﾠneuro-ﾭ‐anatomist	 ﾠat	 ﾠthe	 ﾠWoods	 ﾠHole	 ﾠOceanographic	 ﾠInstitution,	 ﾠhas	 ﾠwritten,	 ﾠ“[a]t	 ﾠ
this	 ﾠtime	 ﾠwe	 ﾠhave	 ﾠinsufficient	 ﾠdata	 ﾠto	 ﾠaccurately	 ﾠpredetermine	 ﾠthe	 ﾠunderwater	 ﾠacoustic	 ﾠimpact	 ﾠ
for	 ﾠanthropogenic	 ﾠsources.”
45	 ﾠ	 ﾠOther	 ﾠpublished	 ﾠscientists	 ﾠhave	 ﾠnoted,	 ﾠ“[g]iven	 ﾠthe	 ﾠcurrent	 ﾠstate	 ﾠ
of	 ﾠknowledge…the	 ﾠrisk	 ﾠof	 ﾠseismic	 ﾠsources	 ﾠcausing	 ﾠhearing	 ﾠdamage	 ﾠto	 ﾠmarine	 ﾠmammals	 ﾠcannot	 ﾠ
be	 ﾠdismissed	 ﾠas	 ﾠnegligible.”
46	 ﾠ	 ﾠScientists	 ﾠhave	 ﾠalso	 ﾠcommented	 ﾠon	 ﾠthe	 ﾠvariability	 ﾠin	 ﾠhow	 ﾠa	 ﾠ
seismic	 ﾠsource	 ﾠcould	 ﾠaffect	 ﾠa	 ﾠmarine	 ﾠmammal	 ﾠbased	 ﾠon	 ﾠthe	 ﾠorientation	 ﾠof	 ﾠthe	 ﾠsource	 ﾠrelative	 ﾠto	 ﾠ
the	 ﾠanimal,	 ﾠwhich	 ﾠis	 ﾠnot	 ﾠconsidered	 ﾠin	 ﾠthe	 ﾠProposed	 ﾠProject.	 ﾠ	 ﾠA	 ﾠ2004	 ﾠreview	 ﾠpaper	 ﾠon	 ﾠthe	 ﾠ
effects	 ﾠof	 ﾠseismic	 ﾠsurveys	 ﾠon	 ﾠmarine	 ﾠmammals	 ﾠstated,	 ﾠ“[m]arine	 ﾠmammals	 ﾠwill	 ﾠbe	 ﾠdistributed	 ﾠin	 ﾠ
a	 ﾠvariety	 ﾠof	 ﾠpositions	 ﾠrelative	 ﾠto	 ﾠa	 ﾠseismic	 ﾠarray	 ﾠand	 ﾠthe	 ﾠsignal	 ﾠthey	 ﾠreceive	 ﾠmay	 ﾠhave	 ﾠa	 ﾠ
complicated	 ﾠand	 ﾠvariable	 ﾠnature.”
47	 ﾠ	 ﾠA	 ﾠstudy	 ﾠof	 ﾠthe	 ﾠenvironmental	 ﾠimplications	 ﾠof	 ﾠmarine	 ﾠ
seismic	 ﾠsurveys	 ﾠconducted	 ﾠin	 ﾠAustralia	 ﾠpublished	 ﾠin	 ﾠ2000	 ﾠconcluded,	 ﾠ“[i]t	 ﾠwas	 ﾠbelieved	 ﾠslight	 ﾠ
differences	 ﾠin	 ﾠthe	 ﾠorientations	 ﾠof	 ﾠreceivers	 ﾠto	 ﾠeach	 ﾠarray,	 ﾠalignments	 ﾠand	 ﾠdepths	 ﾠof	 ﾠarray	 ﾠ
components	 ﾠand	 ﾠof	 ﾠfunctioning	 ﾠair	 ﾠguns	 ﾠwithin	 ﾠeach	 ﾠarray	 ﾠcontributed	 ﾠto	 ﾠthe	 ﾠmeasured	 ﾠ
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 ﾠ768	 ﾠF.2d	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 ﾠCir.	 ﾠ1985)).	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47	 ﾠId.	 ﾠdifferences.	 ﾠ	 ﾠAgain	 ﾠthis	 ﾠexemplified	 ﾠthe	 ﾠdifficulty	 ﾠof	 ﾠpredicting	 ﾠthe	 ﾠreceived	 ﾠair	 ﾠgun	 ﾠlevel	 ﾠfor	 ﾠa	 ﾠ
specific	 ﾠair	 ﾠgun	 ﾠarray.”
48	 ﾠ	 ﾠ	 ﾠ
Because	 ﾠof	 ﾠthis	 ﾠhigh	 ﾠdegree	 ﾠof	 ﾠuncertainty	 ﾠin	 ﾠour	 ﾠunderstanding	 ﾠof	 ﾠimpacts	 ﾠto	 ﾠmarine	 ﾠmammals	 ﾠ
from	 ﾠairgun	 ﾠsources,	 ﾠcompounded	 ﾠby	 ﾠthe	 ﾠvariability	 ﾠin	 ﾠthe	 ﾠlevel	 ﾠof	 ﾠimpact	 ﾠbased	 ﾠon	 ﾠthe	 ﾠposition	 ﾠ
of	 ﾠthe	 ﾠsource	 ﾠrelative	 ﾠto	 ﾠa	 ﾠmarine	 ﾠmammal,	 ﾠNMFS	 ﾠshould	 ﾠbe	 ﾠprecautionary	 ﾠin	 ﾠits	 ﾠassessment	 ﾠof	 ﾠ
incidental	 ﾠtakes.	 ﾠ	 ﾠOne	 ﾠof	 ﾠthe	 ﾠPrinciples	 ﾠin	 ﾠthe	 ﾠ2010	 ﾠFinal	 ﾠRecommendations	 ﾠof	 ﾠthe	 ﾠInteragency	 ﾠ
Ocean	 ﾠPolicy	 ﾠTask	 ﾠForce	 ﾠreport	 ﾠurges	 ﾠthe	 ﾠuse	 ﾠof	 ﾠbest	 ﾠavailable	 ﾠscience	 ﾠand	 ﾠthe	 ﾠprecautionary	 ﾠ
approach:	 ﾠ“Decisions	 ﾠaffecting	 ﾠthe	 ﾠocean…should	 ﾠbe	 ﾠinformed	 ﾠby	 ﾠand	 ﾠconsistent	 ﾠwith	 ﾠthe	 ﾠbest	 ﾠ
available	 ﾠscience.	 ﾠ	 ﾠDecision-ﾭ‐making	 ﾠwill	 ﾠalso	 ﾠbe	 ﾠguided	 ﾠby	 ﾠa	 ﾠprecautionary	 ﾠapproach	 ﾠas	 ﾠreflected	 ﾠ
in	 ﾠthe	 ﾠRio	 ﾠDeclaration	 ﾠof	 ﾠ1992.”
49	 ﾠResponsible	 ﾠapplication	 ﾠof	 ﾠthe	 ﾠprecautionary	 ﾠprinciple	 ﾠto	 ﾠthe	 ﾠ
NMFS	 ﾠIHA	 ﾠwould	 ﾠreasonably	 ﾠhave	 ﾠled	 ﾠto	 ﾠthe	 ﾠdenial	 ﾠof	 ﾠmarine	 ﾠmammal	 ﾠtakes	 ﾠincidental	 ﾠto	 ﾠthe	 ﾠ
Proposed	 ﾠProject.	 ﾠ
IV.	 ﾠ Important	 ﾠspecies	 ﾠinformation	 ﾠwas	 ﾠnot	 ﾠincorporated	 ﾠinto	 ﾠNMFS’s	 ﾠanalysis.	 ﾠ
Of	 ﾠparticular	 ﾠconcern	 ﾠis	 ﾠthat	 ﾠa	 ﾠ2013	 ﾠpeer-ﾭ‐reviewed	 ﾠstudy	 ﾠdemonstrating	 ﾠNorth	 ﾠAtlantic	 ﾠright	 ﾠ
whale	 ﾠpresence	 ﾠoff	 ﾠthe	 ﾠNew	 ﾠJersey	 ﾠcoast	 ﾠyear-ﾭ‐round,	 ﾠparticularly	 ﾠin	 ﾠthe	 ﾠspring	 ﾠand	 ﾠsummer	 ﾠ
months,	 ﾠdoes	 ﾠnot	 ﾠappear	 ﾠto	 ﾠhave	 ﾠbeen	 ﾠincorporated	 ﾠinto	 ﾠthe	 ﾠNMFS	 ﾠIHA.	 ﾠ	 ﾠFurthermore,	 ﾠfactors	 ﾠ
that	 ﾠmay	 ﾠcompound	 ﾠthe	 ﾠnumber	 ﾠof	 ﾠbottlenose	 ﾠdolphin	 ﾠtakes,	 ﾠincluding	 ﾠthe	 ﾠrecent	 ﾠpopulation	 ﾠ
debilitation	 ﾠby	 ﾠmorbillivirus	 ﾠand	 ﾠthe	 ﾠtime	 ﾠand	 ﾠarea	 ﾠoverlaps	 ﾠbetween	 ﾠthe	 ﾠProposed	 ﾠProject	 ﾠand	 ﾠ
calving,	 ﾠdo	 ﾠnot	 ﾠappear	 ﾠto	 ﾠhave	 ﾠbeen	 ﾠtaken	 ﾠinto	 ﾠaccount.	 ﾠ	 ﾠInclusion	 ﾠof	 ﾠthis	 ﾠinformation	 ﾠis	 ﾠcritical	 ﾠ
to	 ﾠensuring	 ﾠthat	 ﾠthe	 ﾠNMFS	 ﾠIHA	 ﾠis	 ﾠbased	 ﾠon	 ﾠthe	 ﾠbest	 ﾠavailable	 ﾠscience	 ﾠand	 ﾠconsiders	 ﾠexternal	 ﾠ
factors	 ﾠin	 ﾠits	 ﾠtake	 ﾠestimates.	 ﾠ	 ﾠ
	 ﾠ A.	 ﾠ The	 ﾠpresence,	 ﾠabundance,	 ﾠand	 ﾠpotential	 ﾠimpacts	 ﾠto	 ﾠNorth	 ﾠAtlantic	 ﾠright	 ﾠwhales	 ﾠ
in	 ﾠthe	 ﾠsurvey	 ﾠarea	 ﾠwere	 ﾠnot	 ﾠadequately	 ﾠevaluated.	 ﾠ
With	 ﾠrespect	 ﾠto	 ﾠthe	 ﾠcritically	 ﾠendangered	 ﾠNorth	 ﾠAtlantic	 ﾠright	 ﾠwhale	 ﾠ(Eubalaena	 ﾠglacialis),	 ﾠNMFS	 ﾠ
fails	 ﾠto	 ﾠtake	 ﾠinto	 ﾠaccount	 ﾠthe	 ﾠbest	 ﾠavailable	 ﾠscience	 ﾠon	 ﾠpopulation	 ﾠsize,	 ﾠcumulative	 ﾠeffects,	 ﾠor	 ﾠ
species	 ﾠpresence	 ﾠin	 ﾠthe	 ﾠsurvey	 ﾠarea.	 ﾠ	 ﾠNOAA	 ﾠestimates	 ﾠthat	 ﾠthe	 ﾠwestern	 ﾠpopulation	 ﾠof	 ﾠthe	 ﾠNorth	 ﾠ
Atlantic	 ﾠright	 ﾠwhale	 ﾠcontains	 ﾠonly	 ﾠabout	 ﾠ400	 ﾠindividuals.
50	 ﾠ	 ﾠBecause	 ﾠof	 ﾠthis	 ﾠcritically	 ﾠlow	 ﾠ
population	 ﾠlevel,	 ﾠNMFS	 ﾠhas	 ﾠstated	 ﾠthat	 ﾠ“no	 ﾠmortality	 ﾠor	 ﾠserious	 ﾠinjury	 ﾠfor	 ﾠthis	 ﾠstock	 ﾠcan	 ﾠbe	 ﾠ
	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	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 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ
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 ﾠ
Murdoch,	 ﾠJ.,	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 ﾠK.	 ﾠ2000.	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 ﾠseismic	 ﾠsurveys	 ﾠ–	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 ﾠstudy	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 ﾠimplications.	 ﾠAppea	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 ﾠ
692-ﾭ‐708.	 ﾠ
49	 ﾠThe	 ﾠWhite	 ﾠHouse	 ﾠCouncil	 ﾠon	 ﾠEnvironmental	 ﾠQuality.	 ﾠ	 ﾠFinal	 ﾠRecommendations	 ﾠOf	 ﾠThe	 ﾠInteragency	 ﾠOcean	 ﾠPolicy	 ﾠ
Principle	 ﾠ15	 ﾠof	 ﾠthe	 ﾠRio	 ﾠDeclaration	 ﾠ1992	 ﾠreads,	 ﾠ“in	 ﾠorder	 ﾠto	 ﾠprotect	 ﾠthe	 ﾠenvironment,	 ﾠthe	 ﾠprecautionary	 ﾠapproach	 ﾠ
shall	 ﾠbe	 ﾠwidely	 ﾠapplied	 ﾠby	 ﾠStates	 ﾠaccording	 ﾠto	 ﾠtheir	 ﾠcapabilities.	 ﾠWhere	 ﾠthere	 ﾠare	 ﾠthreats	 ﾠof	 ﾠserious	 ﾠor	 ﾠirreversible	 ﾠ
damage,	 ﾠlack	 ﾠof	 ﾠfull	 ﾠscientific	 ﾠcertainty	 ﾠshall	 ﾠbe	 ﾠnot	 ﾠused	 ﾠas	 ﾠa	 ﾠreason	 ﾠfor	 ﾠpostponing	 ﾠcost-ﾭ‐effective	 ﾠmeasures	 ﾠto	 ﾠ
prevent	 ﾠenvironmental	 ﾠdegradation.”	 ﾠ
50	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 ﾠ	 ﾠ	 ﾠconsidered	 ﾠinsignificant.”
51	 ﾠ	 ﾠThe	 ﾠNMFS	 ﾠIHA	 ﾠauthorizes	 ﾠthe	 ﾠLevel	 ﾠB	 ﾠtake	 ﾠof	 ﾠthree	 ﾠ(3)	 ﾠindividual	 ﾠ
right	 ﾠwhales;	 ﾠhowever,	 ﾠgiven	 ﾠthe	 ﾠlow	 ﾠpopulation	 ﾠlevel	 ﾠand	 ﾠNMFS’s	 ﾠown	 ﾠprior	 ﾠstatements,	 ﾠtake	 ﾠ
of	 ﾠeven	 ﾠone	 ﾠindividual	 ﾠwould	 ﾠconstitute	 ﾠmore	 ﾠthan	 ﾠa	 ﾠnegligible	 ﾠimpact	 ﾠand	 ﾠwould	 ﾠtherefore	 ﾠ
violate	 ﾠthe	 ﾠMMPA.	 ﾠ	 ﾠ	 ﾠ
The	 ﾠNMFS	 ﾠIHA	 ﾠdoes	 ﾠnot	 ﾠcite	 ﾠspecific	 ﾠresearch	 ﾠpapers	 ﾠor	 ﾠinformation	 ﾠon	 ﾠright	 ﾠwhales	 ﾠthat	 ﾠmay	 ﾠ
give	 ﾠthe	 ﾠreader	 ﾠan	 ﾠindication	 ﾠof	 ﾠNMFS	 ﾠreached	 ﾠits	 ﾠdecision	 ﾠon	 ﾠthe	 ﾠnumber	 ﾠof	 ﾠauthorized	 ﾠtakes.	 ﾠ	 ﾠ
For	 ﾠexample,	 ﾠin	 ﾠthe	 ﾠBehavioral	 ﾠDisturbance	 ﾠsection,	 ﾠsubsection	 ﾠBaleen	 ﾠWhales,	 ﾠthe	 ﾠfollowing	 ﾠ
whale	 ﾠspecies	 ﾠare	 ﾠmentioned:	 ﾠgray,	 ﾠbowhead,	 ﾠhumpback,	 ﾠblue,	 ﾠsei,	 ﾠfin,	 ﾠand	 ﾠminke.
52	 ﾠ	 ﾠThe	 ﾠNorth	 ﾠ
Atlantic	 ﾠright	 ﾠwhale,	 ﾠarguably	 ﾠthe	 ﾠmost	 ﾠimportant	 ﾠmarine	 ﾠmammal	 ﾠspecies	 ﾠin	 ﾠthis	 ﾠgroup	 ﾠof	 ﾠ26	 ﾠ
marine	 ﾠmammals	 ﾠauthorized	 ﾠfor	 ﾠtakings	 ﾠdue	 ﾠto	 ﾠits	 ﾠstrategic	 ﾠstatus,	 ﾠis	 ﾠnot	 ﾠeven	 ﾠmentioned	 ﾠin	 ﾠthis	 ﾠ
section.	 ﾠ	 ﾠAs	 ﾠsuch,	 ﾠthe	 ﾠNMFS	 ﾠIHA	 ﾠprovides	 ﾠno	 ﾠanalysis	 ﾠof	 ﾠspecific	 ﾠright	 ﾠwhale	 ﾠimpacts	 ﾠfrom	 ﾠthe	 ﾠ
Proposed	 ﾠProject,	 ﾠother	 ﾠthan	 ﾠto	 ﾠauthorize	 ﾠthree	 ﾠLevel	 ﾠB	 ﾠtakes.	 ﾠ	 ﾠIt	 ﾠis	 ﾠunclear	 ﾠwhether	 ﾠthe	 ﾠvariety	 ﾠ
of	 ﾠother	 ﾠbaseline	 ﾠstressors	 ﾠfacing	 ﾠright	 ﾠwhales	 ﾠin	 ﾠthe	 ﾠregion,	 ﾠincluding	 ﾠship	 ﾠstrikes	 ﾠand	 ﾠfishing	 ﾠ
gear	 ﾠentanglement,	 ﾠwere	 ﾠaccounted	 ﾠfor	 ﾠin	 ﾠthe	 ﾠcalculation	 ﾠof	 ﾠtakes.	 ﾠ	 ﾠNevertheless,	 ﾠit	 ﾠis	 ﾠessential	 ﾠ
that	 ﾠNMFS	 ﾠconsider	 ﾠthe	 ﾠcumulative	 ﾠeffects	 ﾠof	 ﾠthe	 ﾠProposed	 ﾠProject	 ﾠin	 ﾠaddition	 ﾠto	 ﾠthese	 ﾠpre-ﾭ‐
existing	 ﾠstressors.	 ﾠ
The	 ﾠpeer-ﾭ‐reviewed,	 ﾠWhitt	 ﾠet	 ﾠal.	 ﾠ2013	 ﾠpaper,	 ﾠ“North	 ﾠAtlantic	 ﾠright	 ﾠwhale	 ﾠdistribution	 ﾠand	 ﾠ
seasonal	 ﾠoccurrence	 ﾠin	 ﾠnearshore	 ﾠwaters	 ﾠoff	 ﾠNew	 ﾠJersey,	 ﾠUSA,	 ﾠand	 ﾠimplications	 ﾠfor	 ﾠ
management,”	 ﾠshould	 ﾠhave	 ﾠbeen	 ﾠconsidered	 ﾠby	 ﾠNMFS	 ﾠin	 ﾠits	 ﾠevaluation	 ﾠof	 ﾠpotential	 ﾠright	 ﾠwhale	 ﾠ
impacts.	 ﾠ	 ﾠThis	 ﾠstudy	 ﾠinvolved	 ﾠthe	 ﾠuse	 ﾠof	 ﾠpassive	 ﾠacoustic	 ﾠmonitoring	 ﾠat	 ﾠseveral	 ﾠlocations	 ﾠoff	 ﾠthe	 ﾠ
New	 ﾠJersey	 ﾠcoast	 ﾠover	 ﾠthe	 ﾠcourse	 ﾠof	 ﾠtwo	 ﾠyears	 ﾠand	 ﾠfound	 ﾠthat	 ﾠ“North	 ﾠAtlantic	 ﾠright	 ﾠwhales	 ﾠare	 ﾠ
present	 ﾠoff	 ﾠNew	 ﾠJersey	 ﾠthroughout	 ﾠthe	 ﾠyear	 ﾠand	 ﾠnot	 ﾠonly	 ﾠduring	 ﾠ‘typical’	 ﾠmigratory	 ﾠperiods.”
53	 ﾠ	 ﾠ
The	 ﾠnumbers	 ﾠof	 ﾠup-ﾭ‐call	 ﾠdetections	 ﾠper	 ﾠday	 ﾠwere	 ﾠhighest	 ﾠfrom	 ﾠMarch	 ﾠthrough	 ﾠJune,	 ﾠwhich	 ﾠ
indicates	 ﾠthat	 ﾠright	 ﾠwhales	 ﾠcommunicate	 ﾠextensively	 ﾠduring	 ﾠthis	 ﾠtime	 ﾠof	 ﾠyear	 ﾠoff	 ﾠthe	 ﾠNew	 ﾠJersey	 ﾠ
coast.
54	 ﾠ	 ﾠFurthermore,	 ﾠskim-ﾭ‐feeding	 ﾠbehavior	 ﾠobserved	 ﾠoff	 ﾠBarnegat	 ﾠBay	 ﾠindicated	 ﾠthat	 ﾠright	 ﾠ
whale	 ﾠfeeding	 ﾠgrounds	 ﾠmay	 ﾠextend	 ﾠbeyond	 ﾠthe	 ﾠgenerally	 ﾠunderstood	 ﾠprimary	 ﾠfeeding	 ﾠareas	 ﾠ
further	 ﾠnorth,	 ﾠleading	 ﾠthe	 ﾠauthors	 ﾠto	 ﾠconclude	 ﾠthat	 ﾠthe	 ﾠ“sightings	 ﾠand	 ﾠacoustic	 ﾠdata	 ﾠfrom	 ﾠthe	 ﾠ
present	 ﾠstudy	 ﾠalso	 ﾠsuggest	 ﾠthat	 ﾠthe	 ﾠnearshore	 ﾠwaters	 ﾠof	 ﾠNew	 ﾠJersey	 ﾠmay	 ﾠserve	 ﾠhabitat	 ﾠfunctions	 ﾠ
other	 ﾠthan	 ﾠmigration	 ﾠfor	 ﾠthis	 ﾠspecies.”
55	 ﾠ	 ﾠIf	 ﾠNMFS	 ﾠhas	 ﾠnot	 ﾠincluded	 ﾠthis	 ﾠstudy	 ﾠin	 ﾠits	 ﾠassessment	 ﾠ
of	 ﾠright	 ﾠwhale	 ﾠtakes,	 ﾠthen	 ﾠthe	 ﾠthree	 ﾠtakes	 ﾠauthorized	 ﾠmay	 ﾠbe	 ﾠa	 ﾠsignificant	 ﾠunderestimation.	 ﾠ
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B.	 ﾠ The	 ﾠNMFS	 ﾠIHA	 ﾠdoes	 ﾠnot	 ﾠappear	 ﾠto	 ﾠaccount	 ﾠfor	 ﾠexternal	 ﾠfactors	 ﾠpotentially	 ﾠ
affecting	 ﾠthe	 ﾠarea	 ﾠbottlenose	 ﾠdolphin	 ﾠpopulation.	 ﾠ
Common	 ﾠbottlenose	 ﾠdolphins	 ﾠ(Tursiops	 ﾠtruncatus)	 ﾠare	 ﾠcommonly	 ﾠobserved	 ﾠin	 ﾠNew	 ﾠJersey	 ﾠ
coastal	 ﾠwaters	 ﾠduring	 ﾠthe	 ﾠsummer	 ﾠmonths,	 ﾠand	 ﾠhave	 ﾠbeen	 ﾠsighted	 ﾠas	 ﾠfar	 ﾠnorth	 ﾠas	 ﾠBarnegat	 ﾠ
Light.
56	 ﾠ	 ﾠThe	 ﾠProposed	 ﾠProject	 ﾠauthorizes	 ﾠtakes	 ﾠof	 ﾠ279	 ﾠpelagic	 ﾠbottlenose	 ﾠdolphins,	 ﾠthe	 ﾠhighest	 ﾠ
number	 ﾠof	 ﾠall	 ﾠthe	 ﾠmarine	 ﾠmammal	 ﾠspecies	 ﾠevaluated.
57	 ﾠ	 ﾠThis	 ﾠhigh	 ﾠnumber	 ﾠof	 ﾠtakes	 ﾠis	 ﾠ
troublesome	 ﾠfor	 ﾠtwo	 ﾠreasons.	 ﾠ	 ﾠFirstly,	 ﾠaccording	 ﾠto	 ﾠRobert	 ﾠSchoelkopf,	 ﾠfounding	 ﾠdirector	 ﾠof	 ﾠthe	 ﾠ
Marine	 ﾠMammal	 ﾠStranding	 ﾠCenter	 ﾠin	 ﾠBrigantine,	 ﾠNJ,	 ﾠthe	 ﾠcalving	 ﾠseason	 ﾠfor	 ﾠbottlenose	 ﾠdolphins	 ﾠ
in	 ﾠthe	 ﾠNew	 ﾠJersey	 ﾠcoastal	 ﾠregion	 ﾠtypically	 ﾠruns	 ﾠfrom	 ﾠMay	 ﾠthrough	 ﾠJune.
58	 ﾠ	 ﾠThe	 ﾠProposed	 ﾠProject	 ﾠ
would	 ﾠsubject	 ﾠnewborn	 ﾠcalves	 ﾠto	 ﾠintense	 ﾠlevels	 ﾠof	 ﾠnoise;	 ﾠthese	 ﾠindividuals	 ﾠare	 ﾠlimited	 ﾠin	 ﾠtheir	 ﾠ
ability	 ﾠto	 ﾠflee	 ﾠthe	 ﾠensonified	 ﾠarea	 ﾠdue	 ﾠto	 ﾠtheir	 ﾠdependence	 ﾠon	 ﾠtheir	 ﾠmothers	 ﾠand	 ﾠsmall	 ﾠsize,	 ﾠand	 ﾠ
are	 ﾠpossibly	 ﾠalso	 ﾠmore	 ﾠsusceptible	 ﾠto	 ﾠhearing	 ﾠdamage	 ﾠthan	 ﾠadult	 ﾠdolphins.	 ﾠ	 ﾠThe	 ﾠProposed	 ﾠ
Project	 ﾠdoes	 ﾠnot	 ﾠaccount	 ﾠfor	 ﾠthe	 ﾠoverlap	 ﾠof	 ﾠthe	 ﾠsurvey	 ﾠperiod	 ﾠwith	 ﾠthe	 ﾠbottlenose	 ﾠdolphin	 ﾠ
calving	 ﾠperiod,	 ﾠnor	 ﾠdoes	 ﾠit	 ﾠevaluate	 ﾠthe	 ﾠpotential	 ﾠheightened	 ﾠsensitivity	 ﾠof	 ﾠbottlenose	 ﾠdolphin	 ﾠ
calves	 ﾠto	 ﾠanthropogenic	 ﾠnoise.	 ﾠ
Furthermore,	 ﾠthe	 ﾠMMSC	 ﾠrecorded	 ﾠ151	 ﾠbottlenose	 ﾠdolphin	 ﾠstrandings	 ﾠin	 ﾠ2013	 ﾠalone,	 ﾠcompared	 ﾠ
to	 ﾠ19	 ﾠstrandings	 ﾠin	 ﾠ2012.	 ﾠ	 ﾠThis	 ﾠhigh	 ﾠnumber	 ﾠof	 ﾠstrandings	 ﾠprompted	 ﾠNOAA	 ﾠto	 ﾠdeclare	 ﾠan	 ﾠ
Unusual	 ﾠMortality	 ﾠEvent	 ﾠfor	 ﾠbottlenose	 ﾠdolphins	 ﾠalong	 ﾠthe	 ﾠAtlantic	 ﾠcoast	 ﾠfrom	 ﾠearly	 ﾠJuly	 ﾠ2013	 ﾠ
through	 ﾠthe	 ﾠpresent.	 ﾠ	 ﾠInvestigations	 ﾠled	 ﾠby	 ﾠNOAA	 ﾠhave	 ﾠtentatively	 ﾠidentified	 ﾠmorbillivirus	 ﾠas	 ﾠthe	 ﾠ
most	 ﾠprobable	 ﾠcause	 ﾠof	 ﾠthe	 ﾠstrandings.
59	 ﾠ	 ﾠMr.	 ﾠSchoelkopf	 ﾠhas	 ﾠexpressed	 ﾠconcern	 ﾠabout	 ﾠthe	 ﾠ
impact	 ﾠthat	 ﾠthe	 ﾠProposed	 ﾠProject	 ﾠcould	 ﾠhave	 ﾠon	 ﾠthe	 ﾠlocal	 ﾠbottlenose	 ﾠdolphin	 ﾠpopulation:	 ﾠ
“They’ve	 ﾠalready	 ﾠtaken	 ﾠa	 ﾠpretty	 ﾠgood	 ﾠbeating,	 ﾠdeath-ﾭ‐rate	 ﾠwise.	 ﾠ	 ﾠTo	 ﾠhave	 ﾠthe	 ﾠtesting	 ﾠconducted	 ﾠ
during	 ﾠthe	 ﾠbirthing	 ﾠperiod	 ﾠcould	 ﾠbe	 ﾠeven	 ﾠmore	 ﾠtraumatizing	 ﾠto	 ﾠthe	 ﾠentire	 ﾠpopulation.	 ﾠ	 ﾠIf	 ﾠwe’re	 ﾠ
looking	 ﾠat	 ﾠa	 ﾠnormal	 ﾠdeath	 ﾠrate	 ﾠon	 ﾠanimals	 ﾠbecause	 ﾠof	 ﾠentanglement	 ﾠand	 ﾠfishing	 ﾠgear,	 ﾠshark	 ﾠ
bites,	 ﾠ[and]	 ﾠpneumonia,	 ﾠthen	 ﾠthe	 ﾠsonic	 ﾠexplosions	 ﾠcould	 ﾠbe	 ﾠtotally	 ﾠdevastating	 ﾠto	 ﾠanything	 ﾠthat	 ﾠ
swims	 ﾠunderwater.”
60	 ﾠ	 ﾠThe	 ﾠstranding	 ﾠdata	 ﾠindicate	 ﾠthat	 ﾠthe	 ﾠlocal	 ﾠbottlenose	 ﾠdolphin	 ﾠpopulation	 ﾠ
has	 ﾠbeen	 ﾠcompromised	 ﾠby	 ﾠthe	 ﾠmorbillivirus	 ﾠoutbreak	 ﾠof	 ﾠ2013,	 ﾠand	 ﾠthe	 ﾠProposed	 ﾠProject	 ﾠputs	 ﾠ
this	 ﾠpopulation	 ﾠand	 ﾠits	 ﾠnumbers	 ﾠunder	 ﾠfurther,	 ﾠunnecessary	 ﾠstress.	 ﾠ	 ﾠ
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V.	 ﾠ NMFS’s	 ﾠdetermination	 ﾠthat	 ﾠonly	 ﾠ“negligible”	 ﾠimpacts	 ﾠto	 ﾠmarine	 ﾠmammals	 ﾠwill	 ﾠoccur	 ﾠis	 ﾠ
reckless	 ﾠand	 ﾠnot	 ﾠscientifically	 ﾠdefensible.	 ﾠ
The	 ﾠProposed	 ﾠProject	 ﾠacknowledges	 ﾠthe	 ﾠscarcity	 ﾠof	 ﾠdata	 ﾠthroughout	 ﾠthe	 ﾠdiscussion	 ﾠof	 ﾠpotential	 ﾠ
impacts	 ﾠto	 ﾠmarine	 ﾠlife,	 ﾠand	 ﾠyet	 ﾠirrationally	 ﾠcharacterizes	 ﾠimpacts	 ﾠto	 ﾠmarine	 ﾠlife	 ﾠas	 ﾠ“negligible.”	 ﾠ	 ﾠ
Examples	 ﾠfrom	 ﾠthe	 ﾠtext	 ﾠof	 ﾠthe	 ﾠProposed	 ﾠProject	 ﾠthat	 ﾠare	 ﾠparticularly	 ﾠnoteworthy	 ﾠinclude:	 ﾠ
•  “We	 ﾠexpect	 ﾠthat	 ﾠthe	 ﾠmasking	 ﾠeffects	 ﾠof	 ﾠpulsed	 ﾠsounds…on	 ﾠmarine	 ﾠmammal	 ﾠcalls	 ﾠand	 ﾠ
other	 ﾠnatural	 ﾠsounds	 ﾠwill	 ﾠbe	 ﾠlimited,	 ﾠalthough	 ﾠthere	 ﾠare	 ﾠvery	 ﾠfew	 ﾠspecific	 ﾠdata	 ﾠon	 ﾠthis.”
61	 ﾠ	 ﾠ	 ﾠ
•  “The	 ﾠsound	 ﾠcriteria	 ﾠused	 ﾠto	 ﾠestimate	 ﾠhow	 ﾠmany	 ﾠmarine	 ﾠmammals	 ﾠmight	 ﾠbe	 ﾠdisturbed	 ﾠto	 ﾠ
some	 ﾠbiologically-ﾭ‐important	 ﾠdegree	 ﾠby	 ﾠa	 ﾠseismic	 ﾠprogram	 ﾠare	 ﾠbased	 ﾠprimarily	 ﾠon	 ﾠ
behavioral	 ﾠobservations	 ﾠof	 ﾠa	 ﾠfew	 ﾠspecies…for	 ﾠmany	 ﾠspecies	 ﾠthere	 ﾠare	 ﾠno	 ﾠdata	 ﾠon	 ﾠ
responses	 ﾠto	 ﾠmarine	 ﾠseismic	 ﾠsurveys.”
62	 ﾠ
•  “There	 ﾠis	 ﾠlittle	 ﾠsystematic	 ﾠinformation	 ﾠavailable	 ﾠabout	 ﾠreactions	 ﾠof	 ﾠtoothed	 ﾠwhales	 ﾠto	 ﾠ
noise	 ﾠpulses.”
63	 ﾠ
•  “[T]here	 ﾠhas	 ﾠbeen	 ﾠno	 ﾠspecific	 ﾠdocumentation	 ﾠof	 ﾠtemporary	 ﾠthreshold	 ﾠshift	 ﾠlet	 ﾠalone	 ﾠ
permanent	 ﾠhearing	 ﾠdamage	 ﾠ(i.e.,	 ﾠpermanent	 ﾠthreshold	 ﾠshift),	 ﾠin	 ﾠfree-ﾭ‐ranging	 ﾠmarine	 ﾠ
mammals	 ﾠexposed	 ﾠto	 ﾠsequences	 ﾠof	 ﾠairgun	 ﾠpulses	 ﾠduring	 ﾠrealistic	 ﾠfield	 ﾠconditions.”
64	 ﾠ
•  “The	 ﾠavailable	 ﾠdata	 ﾠdo	 ﾠnot	 ﾠallow	 ﾠidentification	 ﾠof	 ﾠa	 ﾠspecific	 ﾠexposure	 ﾠlevel	 ﾠabove	 ﾠwhich	 ﾠ
non-ﾭ‐auditory	 ﾠeffects	 ﾠcan	 ﾠbe	 ﾠexpected…or	 ﾠany	 ﾠmeaningful	 ﾠquantitative	 ﾠpredictions	 ﾠof	 ﾠthe	 ﾠ
numbers	 ﾠ(if	 ﾠany)	 ﾠof	 ﾠmarine	 ﾠmammals	 ﾠthat	 ﾠmight	 ﾠbe	 ﾠaffected	 ﾠin	 ﾠthose	 ﾠways.”
65	 ﾠ
Based	 ﾠon	 ﾠthe	 ﾠextremely	 ﾠlimited	 ﾠamount	 ﾠof	 ﾠreal-ﾭ‐world	 ﾠdata	 ﾠupon	 ﾠwhich	 ﾠto	 ﾠbase	 ﾠits	 ﾠconclusions	 ﾠ
regarding	 ﾠpotential	 ﾠimpacts	 ﾠto	 ﾠmarine	 ﾠlife,	 ﾠhow	 ﾠcan	 ﾠNMFS	 ﾠcomfortably	 ﾠstate	 ﾠthat	 ﾠthe	 ﾠimpacts	 ﾠto	 ﾠ
marine	 ﾠmammals	 ﾠare	 ﾠall	 ﾠexpected	 ﾠto	 ﾠbe	 ﾠ“negligible”	 ﾠand	 ﾠfall	 ﾠwithin	 ﾠthe	 ﾠLevel	 ﾠB	 ﾠHarassment	 ﾠ
classification?	 ﾠ	 ﾠAs	 ﾠstated	 ﾠpreviously,	 ﾠin	 ﾠthe	 ﾠabsence	 ﾠof	 ﾠrobust	 ﾠdata	 ﾠthat	 ﾠpoints	 ﾠto	 ﾠa	 ﾠlow	 ﾠlikelihood	 ﾠ
of	 ﾠimpacts,	 ﾠthe	 ﾠNMFS	 ﾠIHA	 ﾠshould	 ﾠrely	 ﾠon	 ﾠa	 ﾠmore	 ﾠconservative,	 ﾠprecautionary	 ﾠapproach.	 ﾠ
VI.	 ﾠ The	 ﾠNMFS	 ﾠIHA	 ﾠcontains	 ﾠseveral	 ﾠreferences	 ﾠto	 ﾠlocation,	 ﾠproject,	 ﾠor	 ﾠspecies	 ﾠinformation	 ﾠ
that	 ﾠis	 ﾠincorrect.	 ﾠ
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65	 ﾠ79	 ﾠFed.	 ﾠReg.	 ﾠat	 ﾠ14791.	 ﾠThe	 ﾠProposed	 ﾠProject	 ﾠcontains	 ﾠseveral	 ﾠreferences	 ﾠto	 ﾠinformation	 ﾠthat	 ﾠis	 ﾠincorrect,	 ﾠleading	 ﾠthe	 ﾠ
reader	 ﾠto	 ﾠconclude	 ﾠthat	 ﾠ“cut	 ﾠand	 ﾠpaste”	 ﾠfrom	 ﾠpreviously	 ﾠissued	 ﾠNMFS	 ﾠIHAs	 ﾠwas	 ﾠemployed	 ﾠin	 ﾠthe	 ﾠ
drafting	 ﾠof	 ﾠthis	 ﾠdocument.	 ﾠ	 ﾠExamples	 ﾠinclude:	 ﾠ	 ﾠ
•  “It	 ﾠis	 ﾠconsiderably	 ﾠless	 ﾠlikely	 ﾠthat	 ﾠPTS	 ﾠwould	 ﾠoccur	 ﾠduring	 ﾠthe	 ﾠproposed	 ﾠseismic	 ﾠsurvey	 ﾠin	 ﾠ
Cook	 ﾠInlet.”
66	 ﾠ	 ﾠCook	 ﾠInlet	 ﾠis	 ﾠin	 ﾠAlaska.	 ﾠ	 ﾠNMFS	 ﾠshould	 ﾠensure	 ﾠthat	 ﾠlocal	 ﾠconditions	 ﾠin	 ﾠthe	 ﾠ
study	 ﾠarea	 ﾠhave	 ﾠbeen	 ﾠaccounted	 ﾠfor	 ﾠin	 ﾠits	 ﾠanalysis.	 ﾠ
•  “Additionally,	 ﾠno	 ﾠbeaked	 ﾠwhale	 ﾠspecies	 ﾠoccur	 ﾠin	 ﾠthe	 ﾠproposed	 ﾠseismic	 ﾠsurvey	 ﾠarea.”
67	 ﾠ	 ﾠ
The	 ﾠProposed	 ﾠProject	 ﾠstates	 ﾠthat	 ﾠsix	 ﾠbeaked	 ﾠwhale	 ﾠspecies	 ﾠare	 ﾠlisted	 ﾠas	 ﾠpotentially	 ﾠ
occurring	 ﾠin	 ﾠthe	 ﾠproposed	 ﾠseismic	 ﾠsurvey	 ﾠarea;	 ﾠthese	 ﾠinclude	 ﾠBlainville’s	 ﾠbeaked	 ﾠwhale,	 ﾠ
Cuvier’s	 ﾠbeaked	 ﾠwhale,	 ﾠGervais’	 ﾠbeaked	 ﾠwhale,	 ﾠSowerby’s	 ﾠbeaked	 ﾠwhale,	 ﾠTrue’s	 ﾠbeaked	 ﾠ
whale,	 ﾠand	 ﾠnorthern	 ﾠbottlenose	 ﾠwhale.
68	 ﾠ	 ﾠNMFS	 ﾠshould	 ﾠensure	 ﾠthat	 ﾠassessments	 ﾠof	 ﾠ
potential	 ﾠimpacts	 ﾠto	 ﾠthese	 ﾠbeaked	 ﾠwhale	 ﾠspecies	 ﾠhave	 ﾠbeen	 ﾠcompleted.	 ﾠ
•  	 ﾠ“…[M]arine	 ﾠmammals	 ﾠmight	 ﾠexperience	 ﾠstress	 ﾠresponses	 ﾠat	 ﾠreceived	 ﾠlevels	 ﾠlower	 ﾠthan	 ﾠ
those	 ﾠnecessary	 ﾠto	 ﾠtrigger	 ﾠonset	 ﾠTTS.	 ﾠ	 ﾠBased	 ﾠon	 ﾠempirical	 ﾠstudies	 ﾠof	 ﾠthe	 ﾠtime	 ﾠrequired	 ﾠto	 ﾠ
recover	 ﾠfrom	 ﾠstress	 ﾠresponses…NMFS	 ﾠalso	 ﾠassumes	 ﾠthat	 ﾠstress	 ﾠresponses	 ﾠcould	 ﾠpersist	 ﾠ
beyond	 ﾠthe	 ﾠtime	 ﾠinterval	 ﾠrequired	 ﾠfor	 ﾠanimals	 ﾠto	 ﾠrecover	 ﾠfrom	 ﾠTTS	 ﾠand	 ﾠmight	 ﾠresult	 ﾠin	 ﾠ
pathological	 ﾠand	 ﾠpre-ﾭ‐pathological	 ﾠstates	 ﾠthat	 ﾠwould	 ﾠbe	 ﾠas	 ﾠsignificant	 ﾠas	 ﾠbehavioral	 ﾠ
responses	 ﾠto	 ﾠTTS.	 ﾠ	 ﾠHowever,	 ﾠas	 ﾠstated	 ﾠpreviously	 ﾠin	 ﾠthis	 ﾠdocument,	 ﾠthe	 ﾠsource	 ﾠlevels	 ﾠof	 ﾠ
the	 ﾠdrillships	 ﾠare	 ﾠnot	 ﾠloud	 ﾠenough	 ﾠto	 ﾠinduce	 ﾠPTS	 ﾠor	 ﾠlikely	 ﾠeven	 ﾠTTS”	 ﾠ(p.	 ﾠ14791).	 ﾠ	 ﾠThere	 ﾠ
are	 ﾠno	 ﾠdrillships	 ﾠin	 ﾠthis	 ﾠproposed	 ﾠstudy.	 ﾠ	 ﾠNMFS	 ﾠshould	 ﾠensure	 ﾠthat	 ﾠa	 ﾠcomplete	 ﾠevaluation	 ﾠ
of	 ﾠthe	 ﾠpotential	 ﾠfor	 ﾠsources	 ﾠproposed	 ﾠfor	 ﾠuse	 ﾠin	 ﾠthis	 ﾠstudy	 ﾠto	 ﾠinduce	 ﾠTTS	 ﾠor	 ﾠPTS.	 ﾠ
How	 ﾠcan	 ﾠthe	 ﾠassessment	 ﾠof	 ﾠimpacts	 ﾠto	 ﾠmarine	 ﾠlife	 ﾠbe	 ﾠaccepted	 ﾠas	 ﾠcomprehensive,	 ﾠgiven	 ﾠthe	 ﾠ
apparent	 ﾠlack	 ﾠof	 ﾠclose	 ﾠscrutiny	 ﾠthat	 ﾠwent	 ﾠinto	 ﾠdrafting	 ﾠit?	 ﾠ	 ﾠWe	 ﾠurge	 ﾠNMFS	 ﾠto	 ﾠremove	 ﾠsuch	 ﾠ
erroneous	 ﾠreferences	 ﾠfrom	 ﾠthe	 ﾠIHA	 ﾠand	 ﾠensure	 ﾠthat	 ﾠother	 ﾠinstances	 ﾠof	 ﾠincorrect	 ﾠinformation	 ﾠdo	 ﾠ
not	 ﾠexist	 ﾠwithin	 ﾠthe	 ﾠdocument.	 ﾠ
VII.	 ﾠ Conclusion	 ﾠ
For	 ﾠthe	 ﾠreasons	 ﾠdetailed	 ﾠabove,	 ﾠthe	 ﾠundersigned	 ﾠorganizations	 ﾠrequest	 ﾠdenial	 ﾠof	 ﾠthe	 ﾠNMFS	 ﾠIHA.	 ﾠ	 ﾠ
The	 ﾠProposed	 ﾠProject	 ﾠthreatens	 ﾠserious	 ﾠharm	 ﾠto	 ﾠnumerous	 ﾠspecies	 ﾠof	 ﾠmarine	 ﾠmammals	 ﾠand	 ﾠis	 ﾠ
therefore	 ﾠcontrary	 ﾠto	 ﾠthe	 ﾠgoals,	 ﾠmandates,	 ﾠand	 ﾠprohibitions	 ﾠof	 ﾠthe	 ﾠMMPA.	 ﾠ
However,	 ﾠshould	 ﾠNMFS	 ﾠdetermine	 ﾠthat	 ﾠit	 ﾠwill	 ﾠproceed	 ﾠwith	 ﾠissuance	 ﾠof	 ﾠa	 ﾠfinal	 ﾠIHA,	 ﾠsignificant	 ﾠ
revision	 ﾠof	 ﾠthe	 ﾠauthorization	 ﾠand	 ﾠthe	 ﾠcompletion	 ﾠof	 ﾠa	 ﾠfull	 ﾠEIS	 ﾠare	 ﾠnecessary	 ﾠto	 ﾠremedy	 ﾠissues	 ﾠof	 ﾠ
	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ
66	 ﾠ79	 ﾠFed.	 ﾠReg.	 ﾠat	 ﾠ14790.	 ﾠ
67	 ﾠ79	 ﾠFed.	 ﾠReg.	 ﾠat	 ﾠ14791.	 ﾠ
68	 ﾠ79	 ﾠFed.	 ﾠReg.	 ﾠat	 ﾠ14783	 ﾠ(Table	 ﾠ1).	 ﾠincomplete	 ﾠinformation,	 ﾠinadequate	 ﾠassessment	 ﾠof	 ﾠimpacts,	 ﾠand	 ﾠinsufficient	 ﾠevaluation	 ﾠof	 ﾠ
alternatives	 ﾠand	 ﾠmitigation	 ﾠmeasures.	 ﾠ	 ﾠImportantly,	 ﾠthe	 ﾠProposed	 ﾠProject	 ﾠmust	 ﾠnot	 ﾠbe	 ﾠallowed	 ﾠ
to	 ﾠbe	 ﾠconducted	 ﾠduring	 ﾠsummer,	 ﾠwhich	 ﾠis	 ﾠthe	 ﾠpeak	 ﾠof	 ﾠmarine	 ﾠmammal	 ﾠ(and	 ﾠother	 ﾠmarine	 ﾠ
species)	 ﾠactivity	 ﾠoff	 ﾠthe	 ﾠNew	 ﾠJersey	 ﾠcoast,	 ﾠas	 ﾠwell	 ﾠas	 ﾠthe	 ﾠheight	 ﾠof	 ﾠtourism	 ﾠand	 ﾠfishing	 ﾠseasons.	 ﾠ	 ﾠ
NMFS	 ﾠwould	 ﾠalso	 ﾠhave	 ﾠto	 ﾠensure	 ﾠthat	 ﾠbest	 ﾠavailable	 ﾠscience	 ﾠand	 ﾠregulatory	 ﾠreview	 ﾠare	 ﾠ
incorporated	 ﾠinto	 ﾠthe	 ﾠdocument,	 ﾠand	 ﾠrequire	 ﾠstronger	 ﾠmitigation	 ﾠmeasures	 ﾠand	 ﾠconsider	 ﾠ
different	 ﾠtimes	 ﾠof	 ﾠyear	 ﾠfor	 ﾠthe	 ﾠProposed	 ﾠProject.	 ﾠ
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